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IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY 
STATE OF UTAH 
ROBERT KURTH and LAURA KURTH, 
individually, and as TRUSTEES OF THE 
KURTH REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, individually 
and LONETREE SERVICES, INC., a Utah 
corporation; dba LONETREE LOG 
HOMES, 
Defendants. 
The above-entitled matter having been tried before a jury, and the jury having rendered its 
verdict, and the Court having directed counsel for Plaintiffs to prepare judgment on the verdict, and 
good cause appearing, 
HLED 
M/tf 2 i 1398 
JUDGMENT ON VERDICT 
,-950500549 
Honorable Robert T. Braithwaite 
i:oo 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, as 
follows: 
1. That all claims of Plaintiffs as against Daniel R. Wiarda, individually, as set forth in 
this matter, should be and they hereby are, dismissed with prejudice and upon the merits. 
2. That the bond heretofore posted by Plaintiffs to guarantee payment of any amounts 
found by the Court to be owing by Plaintiffs to any Defendant, should be and it hereby is, exonerated. 
3. That judgment should be and it hereby is, entered in favor of Robert Kurth and Laura 
Kurth, individually, and as Trustees of the Kurth Revocable Trust, and against Lonetree Services, 
Inc., a Utah corporation, dba Lonetree Log Homes. 
4. That in connection with Plaintiffs' claims for breach of contract, breach of duty of 
good faith and fair dealing, and/or breach of warranty, as well as Plaintiffs' claims against Defendant 
Lonetree Services, Inc., pertaining to negligence, and negligence per se, Plaintiffs shall have and 
recover from Defendant Lonetree Services, Inc., a Utah corporation, dba Lonetree Log Homes, the 
sum and amount of $545,000.00. Said judgment amount shall bear interest at the judgment rate of 
l O s S PS!"0611* P^ annum from and after 5 February, 1998, until paid in full, together with accruing 
costs and interest. 
5. That in connection with Plaintiffs' claims against Defendant Lonetree Services, Inc., 
a Utah corporation, dba Lonetree Log Homes, pertaining to fraud and-misrepresentation, Plaintiffs 
shall have and recover from Lonetree Services, Inc., dba Lonetree Log Homes, the sum and amount 
2 
1290 
of $120,000.00 together with interest thereon at the rate of percent per annum from and after 
5 February 1998, until paid in full, together with accruing costs and interest. 
6. That, in connection with Plaintiffs' claims for punitive damages against Lonetree 
Services, Inc., a Utah corporation, dba Lonetree Log Homes, Plaintiffs shall have and recover from 
Defendant Lonetree Services, Inc, a Utah corporation, dba Lonetree Log Homes, the sum and 
amount of $80,000.00, together with interest thereon at the judgment rate of {flu* percent per 
annum, from and after 5 February 1998, until paid in full, together with accruing costs and interest 
7. That all claims of Daniel R. Wiarda, individually, and of Defendant Lonetree Services, 
Inc., a Utah corporation, dba Lonetree Log Homes, pertaining to unjust enrichment, breach of 
contract, mechanic's lien, and any other claims, against Plaintiffs Robert Kurth and Laura Kurth, 
individually, and as Trustees of the Kurth Revocable Trust, should be and they hereby are, dismissed, 
with prejudice and upon the merits. 
8. That as against Defendant Lonetree Services, Inc., a Utah corporation, dba Lonetree 
Log Homes, Plaintiffs claims of wrongful lien should be and they hereby are, dismissed with 
prejudice and upon the merits. 
9. That Plaintiffs Robert Kurth and Laura Kurth, individually, and as Trustees of the 
Kurth Revocable Trust, should be and they hereby are, awarded their costs of Court incurred in 
connection with these proceedings as against Lonetree Services, Inc., a Utah corporation, dba 
Lonetree Log Homes, said costs to be taxed in accordance with applicable law. 
3 
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10. That Plaintiffs, having prevailed in Defendants' action to enforce a mechanic's Hen, 
are entitled to an award of reasonable attorney fees pursuant to UCA 38*1-18 (1953, as amended), 
the same to be fixed by the Court and taxed as costs upon appropriate application. 
DATED this (T\ day of __JIMM^^ 1998. 
BY THE COURT: 
APPROVED AS TO FORM: 
)BERT T. BRAITHWAITE 
District Judge 
J. BRYAN JACKSON 
Attorney for Defendants 
WJXLARD R. BISHOP 
Attorney for Plaintiffs 
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IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY 
STATE OF UTAH 
* * * * * * * * * * * * * * * * * * * * * * * * * * 
) 
ROBERT KURTH and LAURA KURTH, 
Individually, and as TRUSTEES 
OF THE KURTH REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, Individually 
and LONETREE SERVICES, INC., 
a Utah Corporation, d/b/a 
LONETREE LOG HOMES, 
Defendants. 
VERDICT 
/*>** * * * * V i ^ * 
Case No. 950500549 
Judge Robert T. Braithwaite 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
MEMBERS OF THE JURY: 
Please answer the following questions from a preponderance of 
the evidence. If you find the evidence preponderates in favor of 
the issue presented, answer "yes." If you find the evidence is so 
equally balanced that you cannot determine a preponderance of the 
evidence, or if you find that the evidence preponderates against 
the issue presented, answer "no." 
A. Regarding Plaintiffs' claims for BREACH OF CONTRACT, 
BREACH OF DUTY OF GOOD FAITH AND FAIR DEALING and/or BREACH OF 
WARRANTY: 
1 2OG0 
1. Is the Defendant, DANIEL R. WIARDA, liable for a 
breach? 
ANSWER: Yes No Jx£ 
2. If you answered question one "yes," state the amount 
of damages that you believe has been shown by a 
preponderance of the evidence to compensate the Plaintiffs for 
actual damages. 
ANSWER: $ 
3. Is the Defendant, LONETREE SERVICES, INC., a Utah 
Corporation, doing business of LONETREE LOG HOMES, liable for 
a breach? 
ANSWER: Yes No 
4. If you answered "yes," to question three state the 
amount of damages that you believe has been shown by a 
preponderance of the evidence to compensate the Plaintiffs for 
actual damages. 
ANSWER: S 
3. '""^fe? ^ /3^,->,i^-c^ 7. ^ 
B. Regarding Plaintiffs' claim for WRONGFUL LIEN: 
1. Is the Defendant, DANIEL R. WIARDA liable for filing 
a wrongful lien? 
ANSWER: Yes No 
2 
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2. If you answered "yes," to question one above state 
the amount of damages that you believe has been shown by a 
preponderance of evidence to compensate the Plaintiffs for 
actual damages. 
ANSWER: $ 
3. Is the Defendant, LONETREE SERVICES, INC., a Utah 
Corporation, doing business as LONETREE LOG HOMES, liable for 
filing a wrongful lien? 
ANSWER: Yes No ^Xl 
4. If you answered "yes," to question three above state 
the amount of damages that you believe has been shown by a 
preponderance of evidence to compensate the Plaintiffs for 
actual damages. 
ANSWER 
6. 
7. 
8. 
77-^r 
'6tiL ^X v<a^ 
C. In the alternative, regarding Plaintiffs' claims for 
NEGLIGENCE and/or NEGLIGENCE PER SE: 
1. Was the Defendant, DANIEL R. WIARDA, negligent as 
alleged by the Plaintiffs? 
ANSWER: Yes No ^ 
2. Was that Defendant's negligence a proximate cause of 
the damages alleged by the Plaintiffs? 
ANSWER: Yes No 
3 
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3. Was the Defendant, LONETREE SERVICES, INC., a Utah 
Corporation, doing business as LONETREE LOG HOMES, 
negligent as alleged by Plaintiffs? 
ANSWER: Yes " X . No 
4. Was that Defendant's negligence a proximate cause of 
damages alleged by the Plaintiffs? 
ANSWER: Yes ^ ^ No __ 
5. Were the Plaintiffs, ROBERT KURTH and LAURA KURTH, 
individually and as Trustees of the KURTH REVOCABLE TRUST, 
negligent as alleged by the Defendants? 
ANSWER: Yes No X 
6. Was the Plaintiffs' negligence a proximate cause of 
the damages alleged by Plaintiffs? 
ANSWER: Yes No > C 
7. If you answered the any of the questions CI through 
C6 "yes," then answer the following question: 
Assuming all the negligence that proximately caused the 
Plaintiffs' damages to total 100%, what percentage of that 
negligence is attributable to 
a. Plaintiff, ROBERT KURTH 
b. Plaintiff, LAURA KURTH 
c. Defendant, DANIEL R. WIARDA 
d. Defendant, LONETREE SERVICES, 
INC., a Utah Corporation, d/b/a 
LONETREE LOG HOMES, / Of) % 
TOTAL: 100 % 
—er-
—tj 
% 
% 
% 
4 
105"? 
1-
3-
4-
8. If you find that there was negligence by one or more 
of the parties above, state the amount of damages, if any, 
sustained by the Plaintiffs as a proximate result of the 
injuries complained of. If you find that there was no 
negligence of that the Plaintiffs' combined negligence is 50%-
or more of the total negligence you determine, do not answer 
this question. 
DAMAGES $ ,;9 i\ ^ , ;/••> '-' 
4.<iL£*f 
%&>£^^/<faMr~ 8. /yhtFujj/iA^ 
6 
7. 
. <s?OQs 
II. 
Please answer the following questions from the evidence you 
find to be clear and convincing. If you find the evidence is clear 
and convincing in favor of the issue presented, answer "yes." If 
you find the evidence to be less than clear and convincing or if 
you find that the evidence preponderates against the issue 
presented, answer "no." Also, any damages assessed must be proven 
by clear and convincing evidence. 
A. Regarding Plaintiffs' claim for FRAUD and/j€r^) 
^ MISREPRESENTATION: 
1. Is the Defendant, DANIEL R. WIARDA, liable 
as alleged by the Plaintiffs? 
ANSWER: Yes No ' jj/) 
1056 
2. If your answer to the question above is 
"yes," state the amount of damages that you believe has 
been established from the evidence to compensate the 
Plaintiffs. 
ANSWER: $ 
3. Is the Defendant, LONETREE SERVICES INC., 
A Utah Corporation, doing business as LONETREE LOG HOMES, 
liable as alleged by the Plaintiffs? 
ANSWER: Yes No 
4. If your answer to the question above is 
"yes," state the amount of damages that you believe has 
been established from the evidence to compensate the 
Plaintiffs. 
/1 
A N S W E R ^ $. / •"••->. 
 
V/ff/fr? fide 6 
an J K 
8. yU/A,Li) if/&***=> 
B. Regarding Plaintiffs* claim for PUNITIVE 
DAMAGES: 
1. Does the conduct of the Defendant, DANIEL 
R. WIARDA, warrant an award of punitive damages? 
ANSWER: Yes No 
1055 
2. Does the conduct of the Defendant, LONETREE 
SERVICES, INC., a Utah Corporation, doing business as 
LONETREE LOG HOMES, warrant an award of punitive damages? 
ANSWER: Yes X ^ No 
3. If your answer to either of the questions 
above is "yes," then you should determine an 
appropriate amount of punitive damages warranted from the 
evidence in favor of the Plaintiffs. 
ANSWER: ,?$ 5? Q • '' ' - ~ 
2. 
3. 
4. 
/L&JZjlrs. ^te<^tA?A/r?/cJ(L 
' ^^^1^&^^ " 8. fljffl. Ll) IA/JP/SK&S 
III. 
Please answer the following questions from a preponderance of 
the evidence. If you find the evidence preponderates in favor of 
the issue presented, answer "yes." If you find the evidence is so 
equally balanced that you cannot determine a preponderance of the 
evidence, or if you find that the evidence preponderates against 
the issue presented, answer "no." Also, any damages assessed must 
be proven by a preponderance of the evidence. 
A. Regarding Defendants' claim for BREACH OF 
CONTRACT: 
7 1054 
1. Are the Plaintiffs, ROBERT KURTH and LAURA 
KURTH, individually and as Trustees of the KURTH 
REVOCABLE TRUST, liable for breach of contract? 
ANSWER: Yes No ><^ 
2. If your answer to the above question is 
"yes," then you may determine the amount of 
damages if any owed to Defendants. 
ANSWER: $ 
5. 
6. 
n 
/I, //?J4(/)^ <y*d 
7- iQcJ^)^r,A LL&-JU U«-<P>*-
8. l;1jJAJl)/JU?^4<=> 
DATED this S~^° day of FrJ^U/^A-L^ . 19 7 V 
^^hXdLWUj^^ &~s 
FOREPERSON 
8 
il?G 
Tab 2 
Memorandum Decision of April 7, 1998 
Addendum 2a 
/LEO 
APR o 7 1998 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH and LAURA KURTH, 
individually and as Trustees of the KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA and CAROLYN 
WIARDA, individually; and LONETREE 
SERVICES, INC., a Utah corporation d/b/a 
LONETREE LOG HOMES, 
Defendants. 
MEMORANDUM DECISION 
CASE NO. 950500549 
JUDGE ROBERT T. BRATTHWAITE 
This matter came before the Court for determination on the issue of attorney fees 
and costs, which are the only remaining issues to be decided in the case. On February 11, 
1998, Willard R. Bishop, co-counsel for the Plaintiffs, filed an Affidavit and accounting of 
attorney fees and costs incurred by Plaintiffs for that representation. Defendants filed a 
Memorandum in Support of Defendant's Various Post Trial Motions on February 12, 1998, 
which included an objection to the award of attorney fees. On March 6, 1998, Robert O. 
Kurth, Jr., co-counsel for the Plaintiffs, filed an Affidavit in support of attorney fees, an 
accounting of attorney fees, as well as a Memorandum of Costs and Disbursements. 
This Court has received and reviewed the affidavits and memoranda, heard the 
argument of counsel, and reviewed the applicable law. Inasmuch as the Plaintiffs prevailed 
against Defendant Lonetree Services, Inc. at trial, and this Court executed a Judgment on 
Verdict on March 24, 1998, ordering the claims against Plaintiffs pertaining to unjust 
enrichment, breach of contract, and mechanic's lien be dismissed, this Court finds Plaintiffs 
1310 
are entitled to reasonable attorneys fees and costs in the amount of $30,233.76, which is 
supported by the following findings and conclusions: 
1. The Complaint in this matter was filed on December 14, 1995, and alleged 
twenty-two causes of action against Defendants arising from a home construction contract. 
2. Plaintiffs subsequently amended their Complaint to add other defendants. 
However, this Court executed an Order on November 27, 1996, in which Plaintiffs1 claims 
against three of those additional defendants (i.e., CMB Inc., Logs Inc., and Greg L. Smith) 
were ordered dismissed for lack of jurisdiction. 
3. On March 5, 1997, this Court executed an Order of Dismissal and Partial 
Summary Judgment, dismissing with prejudice the various causes of action against Defendant 
Carolyn Wiarda in the First Amended Complaint. In addition, the Court dismissed with 
prejudice sixteen of Plaintiffs1 causes of action against Defendants and awarded judgment 
against Plaintiffs for Defendants in the amount of $2,130.00 for attorney's fees paid in 
defending against frivolous claims asserted by Plaintiffs. This amount should be offset 
against the attorney's fees awarded Plaintiffs. 
4. Throughout the pendency of this litigation, a substantial amount of discovery was 
conducted, including the taking of depositions, as well as requests for production of 
documents, and the filing of interrogatories. 
5. In assessing the professional costs of this litigation, Mr. Bishop indicated his 
total bill to Plaintiffs for services and representation to be $15,323.07. (Aff. of Willard R. 
Bishop, 1 6) However, Mr. Bishop stated that $7,661.54 would be a fair and reasonable 
attorney's fee for his efforts, as the claims of the parties in the action were intertwined to a 
certain extent. (Id. at 11 7-8) 
6. Mr. Kurth indicated his total bill to Plaintiffs for services and representation to 
be $41,339.50. (Aff. of Robert O. Kurth, Jr., 1 5) However, Mr. Kurth stated that 
$31,004.63 would be a fair and reasonable attorney fee for his efforts, as the claims of the 
parties in the action were intertwined to a certain extent. (Id. at 11 6, 8) 
7. The Defendants' objection to the award of Plaintiffs1 attorney fees was based on 
the jury1 s determination that Defendants1 filing of the mechanics lien was not wrongful. In 
addition, Defendants claimed that, given the amount of the jury verdict, an additional award 
of attorney fees would be excessive. 
8. Section 38-1-18 of the Utah Code Annotated (U.C.A.) states: H[I]n any action 
brought to enforce any lien under this chapter the successful party shall be entitled to recover 
a reasonable attorney's fee, to be fixed by the court, which shall be taxed as costs in the 
action." This Court finds that, in dismissing the claim against Plaintiffs pertaining to the 
mechanic's lien, the Plaintiffs are the successful party and are therefore statutorily entitled to 
be awarded reasonable attorney's fees. 
9. With respect to the reasonableness of a fee, a court may reduce the amount 
requested when appropriate, taking the following factors into consideration: 
the difficulty of the litigation, the efficiency of the attorneys in presenting 
the case, the reasonableness of the number of hours spent on the case, the 
fee customarily charged in the locality for similar services, the amount 
involved in the case and the result attained, and the expertise and 
experience of the attorneys involved. 
Govert Copier Painting v. Van Leeuwen, 810 P.2d 163, 173-74 (Utah Ct. App. 1990). 
10. This Court is in agreement with both Mr. Bishop and Mr,. Kurth that the 
parties' claims were somewhat intertwined, warranting a decrease in the fee requested. 
However, in light of the fact sixteen of Plaintiffs' causes of action were dismissed, it is this 
Court's opinion that Plaintiffs' attorney's fees should be further decreased in an amount 
-3-
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commensurate with the time spent on those claims as well. Understandably, however, neither 
Mr. Kurth's nor Mr. Bishop's accountings reflect the precise amount of time spent on each 
cause of action, and it is not common for attorneys to keep records in such a manner. In an 
effort to be equitable to both parties, the Court awards only 6/22, or twenty-seven percent 
(27%) of the time spent on the case up until the Court's ruling dismissing the sixteen 
dismissed causes of action for Plaintiffs attorney's fees (March 5, 1997), which represents 
the approximate amount of time spent on the remaining claims. 
11. Mr. Kurth's accounting states he billed Plaintiffs in the amount of $16,743.50 
for professional services up to and including March 4, 1997, twenty-seven percent of which 
amounts to $4,520.61. In addition to this amount are the fees accrued on the remaining 
causes of action, which amount to $14,261.13 (i.e., $31,004.63, less $16,743.50). Therefore, 
attorney's fees should be awarded to Plaintiff for Mr. Kurth's services in the amount of 
$18,781.74 (i.e., $4,520.61 plus $14,261.13). 
12. Mr. Bishop's accounting states he billed Plaintiffs in the amount of $1,173.00 
for professional services up to and including March 4, 1997, twenty-seven percent of which 
amounts to $316.71. In addition to this amount are the fees accrued on the remaining causes 
of action, which amount to $6,488.54 (i.e., $7,661.54, less $1,173.00). Therefore, 
attorney's fees should be awarded to Plaintiff for Mr. Bishop's services in the amount of 
$6,805.25 (i.e., $316.71 plus $6,488.54). 
13. To summarize, Plaintiffs are entitled to attorney's fees, figured as follows: 
Mr. Kurth $18,781.74+ 
Mr. Bishop 6,805.25+ 
Mr. Jackson (offset) 2.130.00-
Net attorney's fees $23,456.99 
14. In addition, Mr. Kurth supplied the Court with a Memorandum of Costs and 
Disbursements, which total $12,465.98. This memorandum lists the following as costs: 
-4-
i30? 
sheriffs fees, process server fees, investigative costs, a surety bond premium, postage and 
delivery expenses, filing expenses, copying expenses, witness fees, and deposition costs. 
15. In terms of costs, Rule 54(d)(1) of the Utah Rules of Civil Procedure 
(U.R.C.P.) states "costs shall be allowed as of course to the prevailing party unless the court 
otherwise directs . . ." The Utah Supreme Court has defined costs to include "those fees 
which are required to be paid to the court and to witnesses, and for which the statutes 
authorize to be included in the judgment." Frampton v. Wilson. 605 P.2d 771, 774 (Utah 
1980). 
16. Clearly Plaintiffs are entitled to recover filing fees and witness fees. However, 
Plaintiff has also made claims for expert witness fees, depositions costs, and costs to serve 
non-resident defendants. The appropriateness of each of these expenses will be addressed 
individually. 
17. With respect to witness fees, those fees may be taxed as costs against the losing 
party in a civil action. See U.C.A. § 21-5-8. Parties are entitled to call expert witnesses, but 
their appearance is at the expense of the party calling the witness, and the fees associated 
with calling those experts are generally not taxable as costs: 
"There is a distinction to be understood between the legitimate and taxable 
'costs' and other "expenses' of litigation which may be ever so necessary, 
but are not properly taxable as costs. Consistent with that distinction, the 
courts hold that expert witnesses cannot be awarded extra compensation 
unless the statute expressly so provides." 
Redevelopment Agency v. Daskalas. 785 P.2d 1112, 1124 (Utah Ct. App. 1989) (citation 
omitted). 
18. The expert witness fees for the testimony of James Smith and Antone Smith 
appear high considering the length of time the witnesses testified, and only a lump sum figure 
was indicated. No breakdown as to time and tasks involved was included. Therefore, the 
Court delays awarding these fees until a further breakdown is provided. 
-5-
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19. In terms of deposition costs, the Utah Court of Appeals has held: 
The prevailing party may recover deposition costs if the court determines 
the depositions Hwere taken in good faith" and appeared to be "necessary 
and reasonable" costs in a complex case in which less expensive means of 
discovery could not be employed. . . . If a particular deponent did not 
testify at trial and his or her importance to the case is not readily apparent, 
the party claiming the cost must clarify why the deposition was necessary 
and why the information sought could not be accomplished through a less 
expensive means. 
Anderson v. Sharp, 899 P.2d 1245, 1250 (Utah Ct. App. 1995). 
20. This Court acknowledges that the issues raised in this action were fairly 
complex, and that depositions were an appropriate method for conducting discovery in this 
case. Therefore, this Court finds that Plaintiffs should be awarded their deposition costs in 
the amount of $2,937.10. 
21. With respect to the service of process, U.C.A. § 78-12a-3 provides: 
If the rates charged by a private process server exceed the rates established 
by law for service of process by persons under Subsection 78-12a-2(l), the 
excess charge may be recovered as costs of an action only if the court 
determines the service and charge were justifiable under the circumstances. 
Included with Plaintiffs1 service costs are the expenses incurred in serving process on non-
resident Defendants who were later dismissed from the action. It is this Court's opinion that 
Defendants should not be taxed with the costs associated with that service. Accordingly, 
$101.01 should be deducted from Plaintiffs1 total process server costs. 
22. Based on the foregoing, this Court finds that Plaintiffs are entitled to a total 
award for attorney's fees and costs of $30,233.76, which includes $18,781.74 for Mr. 
Kurth's professional services, $6,805.25 for Mr. Bishop's professional services, an offset of 
$2,130.00 for Mr. Jackson, and $6,776.77 for costs and disbursements ($12,465.98, less 
$2,970.00 for Antone Thompson's expert testimony, $2,618.20 for James Smith's expert 
testimony, and $101.01 for service of process in Colorado). This Court will review the 
-6-
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appropriateness of Plaintiffs1 expert witness fees at such time Plaintiffs provide a breakdown 
for those fees. 
Counsel for the Plaintiffs is to prepare, within 15 days of the date hereof, an order 
consistent with the terms of this decision and submit it to opposing counsel for approval as to 
form prior to submission to the Court for signature. 
Dated at Cedar City, Utah this I / day of April, 1998. 
BY THE COURT: 
JUDGE ROBERT T. BRAITHWAITE 
-7-
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MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the foregoing was mailed to the 
following, postage prepaid, this "7 day of April, 1998: 
Willard R. Bishop, Esq. 
P.O. Box 279 
Cedar City, UT 84721-0279 
Robert O. Kurth, Jr., Esq. 
P.O. Box 42816 
Las Vegas, NV 89116 
J. Bryan Jackson, Esq. 
P.O. Box 519 
157 E. Center 
Cedar City, UT 84721-0519 
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FILED 
M 2 4 1998 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH and LAURA KURTH, 
individually and as Trustees of the KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA and CAROLYN 
WIARDA, individually; and LONETREE 
SERVICES, INC., a Utah corporation d/b/a 
LONETREE LOG HOMES, 
Defendants. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND 
ORDER 
CASE NO. 950500549 
JUDGE ROBERT T. BRAITHWAITE 
TfflS MATTER came before this Court on March 24, 1998 for determination on the 
issue of attorney fees and costs, which are the only remaining issues to be decided in the case, 
the Plaintiffs, Robert Kurth and Laura Kurth, individually, and as Trustees of the Kurth 
Revocable Trust, appearing with and through their counsel, Robert O. Kurth, Jr., and Willard 
R. Bishop, and the Defendants, Daniel R. Wiarda and Lonetree Services, Inc., d/b/a Lonetree 
Log Homes, appearing with and through their counsel, J. Bryan Jackson. 
On February 11, 1998, Willard R. Bishop, co-counsel for the Plaintiffs, filed an 
Affidavit and accounting of attorney fees and costs incurred by Plaintiffs for that 
representation. Defendants filed a Memorandum in Support of Defendants1 Various Post Trial 
Motions on February 12, 1998, which included an objection to the award of attorney fees. On 
March 6, 1998, Robert O. Kurth, Jr., co-counsel for the Plaintiffs, filed an Affidavit in 
support of attorney fees, an accounting of attorney fees, as well as a Memorandum of Costs 
and Disbursements. 
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This Court has received and reviewed the affidavits and memoranda, heard the 
argument of counsel, and reviewed the applicable law. Inasmuch as the Plaintiffs prevailed 
against Defendant Lonetree Services, Inc. at trial, and this Court executed a Judgment on 
Verdict on March 24, 1998, ordering the claims against Plaintiffs pertaining to unjust 
enrichment, breach of contract, and mechanic's lien be dismissed, THIS COURT FINDS 
Plaintiffs are entitled to reasonable attorneys fees and costs in the amount of $30,233.76 
against Defendant Lonetree Services, d/b/a Lonetree Log Homes, which amount is 
supported by the following FINDINGS and CONCLUSIONS: 
1. The Complaint in this matter was filed on December 14, 1995, and alleged 
twenty-two causes of action against Defendants arising from a home construction contract, 
2. Plaintiffs subsequently amended their Complaint to add other defendants. 
However, this Court executed an Order on November 27, 1996, in which Plaintiffs1 claims 
against three of those additional defendants (i.e., CMB Inc., Logs Inc., and Greg L. Smith) 
were ordered dismissed for lack of jurisdiction. 
3. On March 5, 1997, this Court executed an Order of Dismissal and Partial 
Summary Judgment, dismissing with prejudice the various causes of action against Defendant 
Carolyn Wiarda in the First Amended Complaint. In addition, the Court dismissed with 
prejudice sixteen of Plaintiffs1 causes of action against Defendants and awarded judgment 
against Plaintiffs for Defendants in the amount of $2,130.00 for attorney's fees paid in 
defending against frivolous claims asserted by Plaintiffs. This amount should be offset against 
the attorney's fees awarded Plaintiffs. 
4. Throughout the pendency of this litigation, a substantial amount of discovery was 
conducted, including the taking of depositions, as well as requests for production of 
documents, and the filing of interrogatories. 
-2-
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5. In assessing the professional costs of this litigation, Mr. Bishop indicated his total 
bill to Plaintiffs for services and representation to be $15,323.07. (Aff. of Willard R. Bishop, 
1 6) However, Mr. Bishop stated that $7,661.54 would be a fair and reasonable attorney's fee 
for his efforts, as the claims of the parties in the action were intertwined to a certain extent. 
(Id. at 11 7-8) 
6. Mr. Kurth indicated his total bill to Plaintiffs for services and representation to be 
$41,339.50. (Aff. of Robert O. Kurth, Jr., 15) However, Mr. Kurth stated that $31,004.63 
would be a fair and reasonable attorney fee for his efforts, as the claims of the parties in the 
action were intertwined to a certain extent. (Id. at 11 6, 8) 
7. The Defendants1 objection to the award of Plaintiffs1 attorney fees was based on 
the jury's determination that Defendants' filing of the mechanic's lien was not wrongful. In 
addition, Defendants claimed that, given the amount of the jury verdict, an additional award of 
attorney fees would be excessive. 
8. Section 38-1-18 of the Utah Code Annotated (U.C.A.) states: "[I]n any action 
brought to enforce any lien under this chapter the successful party shall be entitled to recover a 
reasonable attorney's fee, to be fixed by the court, which shall be taxed as costs in the action." 
THIS COURT FINDS that, in dismissing the claim against Plaintiffs pertaining to the 
mechanic's lien, the Plaintiffs are the successful party and are therefore statutorily entitled to 
be awarded reasonable attorney's fees. 
9. With respect to the reasonableness of a fee, a court may reduce the amount 
requested when appropriate, taking the following factors into consideration: 
[T]he difficulty of the litigation, the efficiency of the attorneys 
in presenting the case, the reasonableness of the number of hours 
spent on the case, the fee customarily charged in the locality for 
similar services, the amount involved in the case and the result 
-3-
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attained, and the expertise and experience of the attorneys 
involved. 
Govert Copier Painting v. Van Leeuwen. 801 P.2d 163, 173-74 (Utah Ct. App. 1990). 
10. This Court is in agreement with both Mr. Bishop and Mr. Kurth that the parties' 
claims were somewhat intertwined, warranting a decrease in the fee requested. However, in 
light of the fact sixteen of Plaintiffs' causes of action were dismissed, it is this Court's opinion 
that Plaintiffs' attorney's fees should be further decreased in an amount commensurate with the 
time spent on those claims as well. Understandably, however, neither Mr. Kurth's nor Mr. 
Bishop's accountings reflect the precise amount of time spent on each cause of action, and it is 
not common for attorneys to keep records in such a manner. In an effort to be equitable to 
both parties, the Court awards only 6/22, or twenty-seven percent (27%) of the time spent on 
the case up until the Court's ruling dismissing the sixteen dismissed causes of action for 
Plaintiffs attorney's fees (March 5, 1997), which represents the approximate amount of time 
spent on the remaining claims. 
11. Mr. Kurth's accounting states he billed Plaintiffs in the amount of $16,743.50 
for professional services up to and including March 4, 1997, twenty-seven percent (27%) of 
which amounts to $4,520.61. In addition to this amount are the fees accrued on the remaining 
causes of action, which amount to $14,261.13 (i.e., $31,004.63, less $16,743.50). 
THEREFORE, attorney's fees should be awarded to Plaintiff for Mr. Kurth's services in the 
amount of $18,781.74 (i.e., $4,520.61 plus $14,261.13). 
12. Mr. Bishop's accounting states he billed Plaintiffs in the amount of $1,173.00 for 
professional services up to and including March 4, 1997, twenty-seven percent (27%) of which 
amounts to $316.71. In addition to this amount are the fees accrued on the remaining 
causes of action, which amount to $6,488.54 (i.e., $7,661.54, less $1,173.00). 
THEREFORE, attorney's fees should be awarded to Plaintiff for Mr. Bishop's services in the 
amount of $6,805.25 (i.e., $316.71 plus $6,488.54). 
-4-
13. To summarize, Plaintiffs are entitled to attorney's fees, figured as follows: 
Mr. Kurth $18,781.74+ 
Mr. Bishop 6,805.25+ 
Mr. Jackson (offset) 2f 130.00-
Net attorney's fees $23,456.99 
14. In addition, Mr. Kurth supplied the Court with a Memorandum of Costs and 
Disbursements, which total $12,465.98. This memorandum lists the following as costs: 
sheriffs fees, process server fees, investigative costs, a surety bond premium, postage and 
delivery expenses, filing expenses, copying expenses, witness fees, and deposition costs. 
15. In terms of costs, Rule 54(d)(1) of the Utah Rules of Civil Procedure (U.R.C.P.) 
states "costs shall be allowed as of course to the prevailing party unless the court otherwise 
directs . . ." The Utah Supreme Court has defined costs to include "those fees which are 
required to be paid to the court and to witnesses, and for which the statutes authorize to be 
included in the judgment." Frampton v. Wilson, 605 P.2d 771, 774 (Utah 1980). 
16. Clearly Plaintiffs are entitled to recover filing fees and witness fees. However, 
Plaintiff has also made claims for expert witness fees, deposition costs, and costs to serve non-
resident defendants. The appropriateness of each of these expenses will be addressed 
individually. 
17. With respect to witness fees, those fees may be taxed as costs against the losing 
party in a civil action. See U.C.A. § 21-5-8. Parties are entitled to call expert witnesses, but 
their appearance is at the expense of the party calling the witness, and the fees associated with 
calling those experts are generally not taxable as costs: 
"There is a distinction to be understood between the legitimate 
and taxable 'costs1 and other 'expenses' of litigation which may 
be ever so necessary, but are not properly taxable as costs. 
Consistent with that distinction, the courts hold that expert 
witnesses cannot be awarded extra compensation unless the 
statute expressly so provides." 
-5-
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Redevelopment Agency v. Daskalas. 785 P.2d 1112, 1124 (Utah Ct. App. 1989) (citation 
omitted). 
18. The expert witness fees for the testimony of James Smith and Antone Smith 
appear high considering the length of time the witnesses testified, and only a lump sum figure 
was indicated. No breakdown as to time and tasks involved was included. Therefore, the 
Court delays awarding these fees until a further breakdown is provided. 
19. In terms of deposition costs, the Utah Court of Appeals has held: 
The prevailing party may recover deposition costs if the court 
determines the depositions "were taken in good faith" and 
appeared to be "necessary and reasonable" costs in a complex 
case in which less expensive means of discovery could not be 
employed. . . . If a particular deponent did not testify at trial 
and his or her importance to the case is not readily apparent, the 
party claiming the cost must clarify why the deposition was 
necessary and why the information sought could not be 
accomplished through a less expensive means. 
Anderson v. Sharp, 899 P.2d 1245, 1250 (Utah Ct. App. 1995). 
20. This Court acknowledges that the issues raised in this action were fairly complex, 
and that depositions were an appropriate method for conducting discovery in this case. 
Therefore, this Court finds that Plaintiffs should be awarded their deposition costs in the 
amount of $2,937.10. 
21. With respect to the service of process, U.C.A. § 78-12a-3 provides: 
If the rates charged by a private process server exceed the rates 
established by law for service of process by persons under 
Subsection 78-12a-2(l), the excess charge may be recovered as 
costs of an action only if the court determines the service and 
charge were justifiable under the circumstances. 
Included with Plaintiffs1 service costs are the expenses incurred in serving process on non-
resident Defendants who were later dismissed from the action. It is this Court's opinion that 
-6-
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Defendants should not be taxed with the costs associated with that service. Accordingly, 
$101.01 should be deducted from Plaintiffs1 total process server costs. 
THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that Plaintiffs, 
Robert Kurth and Laura Kurth, individually, and as Trustees of the Kurth Revocable Trust, are 
HEREBY AWARDED as against Lonetree Services, Inc., d/b/a Lonetree Log Homes, a 
Judgment in the amount of $30,233.76 for attorney's fees and costs, which includes 
$18,781.74 for Mr. Kurth's professional services, $6,805.25 for Mr. Bishop's professional 
services, an offset of $2,130.00 for Mr. Jackson, and $6,776.77 for costs and disbursements 
($12,465.98, less $2,970.00 for Antone Thompsons expert testimony, $2,618.20 for James 
Smithfs expert testimony, and $101.01 for service of process in Colorado). Said Judgment 
amount shall bear interest at the judgment rate of 7.468 percent per annum from and after 
April 7, 1998, until paid in full, together with accruing costs and interest. 
Further, this Court will review the appropriateness of Plaintiffs1 expert witness fees 
for Antone Thompson and James Smith at such time Plaintiffs provide a breakdown for those 
fees. An amount for said expert witness fees may be further awarded by this Court after such 
review. 
Dated at Cedar City, Utah this t _ J day of April, 1998. 
JUDGE ROBERT T. BRATTHWAITE 
-7-
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Order with Findings of Fact and Conclusions of Law 
filed June 17, 1998 
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ROBERT O. KURTH, JR. 
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P.O. Box 42816 
Las Vegas, NV 89116 
(702) 438-5810 
WILLARD R. BISHOP, ESQ. 
Utah Bar No. 0344 
WILLARD R. BISHOP, P.C. 
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Attorneys for Plaintiffs 
FILED 
JUN 1 7 1998 
ith\DISTRICT COURT 
"/RON COUNTY 
-^- —Deputy Clerk 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH AND LAURA KURTH, 
individually, and as TRUSTEES OF THE KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, INDIVIDUALLY, AND 
D/B/A LONETREE LOG HOMES; LONETREE 
SERVICES, INC., a Utah Corporation; ALL 
UNKNOWN PERSONS WHO CLAIM ANY 
INTEREST IN THE SUBJECT MATTER OF THE 
ACTION, DOES I-X inclusive, WHOSE TRUE 
NAME(S) IS(ARE) UNKNOWN, 
Defendants 
W^u\ M 
JfoA., JM-
ORDER WITH FINDINGS OF 
FACT AND CONCLUSIONS 
OF LAW 
Case No. 950500549 
Judge Robert T. Braithwaite 
#M 
'Pf*1 •'jikr 
MATTER having come before this Court 
March 24, 1998; for determination on the issue of attorney fees and costs, which are the only remaining 
issues to be decided in the case; the Plaintiffs, Robert Kurth and Laura Kurth, individually, and as 
Trustees of the Kurth Revocable Trust, appearing with and through their counsel, Robert O. Kurth, 
Jr., and Willard R. Bishop, and the Defendants, Daniel R. Wiarda and Lonetree Services, Inc., d/b/a 
Lonetree Log Homes, appearing with and through their counsel, J. Bryan Jackson; and good cause 
appearing therefor: 
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1 THE COURT HEREBY FINDS: 
2 On February 11, 1998, Willard R. Bishop, co-counsel for the Plaintiffs, filed an Affidavit 
3 and accounting of attorney fees and costs incurred by Plaintiffs for that representation. Defendants filed 
4 a Memorandum in Support of Defendants' Various Post Trial Motions on February 12, 1998, which 
5 included an objection to the award of attorney fees. On March 6, 1998, Robert 0. Kurth, Jr., co-counsel 
6 for the Plaintiffs, filed an Affidavit in support of attorney fees, an accounting of attorney fees, as well 
7 as a Memorandum of Costs and Disbursements. 
8 This Court has received and reviewed the affidavits and memoranda, heard the argument 
9 of counsel, and reviewed the applicable law. Inasmuch as the Plaintiffs prevailed against Defendant 
10 Lonetree Services, Inc., at trial, and this Court executed a Judgment on Verdict on March 24, 1998, 
11 ordering the claims against Plaintiffs pertaining to unjust enrichment, breach of contract, and mechanic's 
12 lien be dismissed, THIS COURT FINDS Plaintiffs are entitled to reasonable attorneys fees and 
13 costs in the amount of $ . ) - } J "tf.^L I « / & , against Defendant, Daniel R. Wiarda, 
14 individually, which is supported by the following FINDINGS and CONCLUSIONS: 
15 1. The Complaint in this matter was filed on December 14, 1995, and alleged twenty-two 
16 causes-of-action against Defendants arising from a home construction contract. 
17 2. Plaintiffs subsequently amended their Complaint to add other defendants. However, this 
18 Court executed an Order on November 27, 1996, in which Plaintiffs claims against three of those 
19 additional defendants (i.e., CMB Inc., Logs Inc., and Greg L. Smith) were ordered dismissed for lack 
20 of jurisdiction. 
21 3. On March 5, 1997, this Court executed an Order of Dismissal and Partial Summary 
22 Judgment, dismissing with prejudice the various causes of action against Defendant Carolyn Wiarda in 
23 the First Amended Complaint. In addition, the Court dismissed with prejudice sixteen of Plaintiffs' 
24 causes of action against Defendants and awarded judgment against Plaintiffs for Defendants in the 
25 amount of $2,130.00 for attorney's fees paid in defending against frivolous claims asserted by Plaintiffs. 
26 This amount should be offset against the attorney's fees awarded Plaintiffs. 
27 I 4. Throughout the pendency of this litigation, a substantial amount of discovery was 
2
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conducted, including the taking of depositions, as well as requests for production of documents, and the 
filing of interrogatories. 
5. In assessing the professional costs of this litigation, Mr. Bishop indicated his total bill 
to Plaintiffs for services and representation to be $15,323.07. (Aff. of Willard R. Bishop, Para. 6). 
However, Mr. Bishop stated that $7,661.54 would be a fair and reasonable attorney's fee for his efforts, 
as the claims of the parties in the action were intertwined to a certain extent. (Id. at Paragraphs 7-8). 
6. Mr. Kurth indicated his total bill to Plaintiffs for services and representation to be 
$41,339.50. (Aff. of Robert O. Kurth, Jr., Para. 5). However, Mr. Kurth stated that $31,004.63 would 
be a fair and reasonable attorney fee for his efforts, as the claims of the parties in the action were 
intertwined to a certain extent. (Id. at Paragraphs 6, 8). 
7. The Defendants' objection to the award of Plaintiffs' attorney fees was based on the 
jury's determination that Defendants' filing of the mechanic's lien was not wrongful. In addition, 
Defendants claimed that, given the amount of the jury verdict, an additional award of attorney fees 
would be excessive. 
8. Section 38-1-18 of the Utah Code Annotated (U.C.A.) states: "[I]n any action brought 
to enforce any lien under this chapter the successful party shall be entitled to recover a reasonable 
attorney's fee, to be fixed by the court, which shall be taxed as costs in the action." THIS COURT 
FINDS that, in dismissing the claim against Plaintiffs pertaining to the mechanic's lien, the Plaintiffs 
are the successful party and are therefore statutorily entitled to be awarded reasonable attorney's fees. 
9. With respect to the reasonableness of a fee, a court may reduce the amount requested 
when appropriate, taking the following factors into consideration: 
[T]he difficulty of the litigation, the efficiency of the attorneys in 
presenting the case, the reasonableness of the number of hours spent on 
the case, the fee customarily charged in the locality for similar services, 
the amount involved in the case and the result attained, and the expertise 
and experience of the attorneys involved. 
Govert Copier Painting v. Van Leeuwen. 810P.2d 163, 173-174 (Utah Ct. App. 1990). 
10. This Court is in agreement with both Mr. Bishop and Mr. Kurth that the parties' claims 
were somewhat intertwined, warranting a decrease in the fee requested. However, in light of the fact 
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1 sixteen of Plaintiffs' causes of action were dismissed, it is this Court's opinion that Plaintiffs' attorney's 
2 fees should be further decreased in an amount commensurate with the time spent on those claims as 
3 well. Understandably, however, neither Mr. Kurth's nor Mr. Bishop's accountings reflect the precise 
4 amount of time spent on each cause of action, and it is not common for attorneys to keep records in such 
5 a manner. In an effort to be equitable to both parties, the Court awards only 6/22, or twenty-seven 
6 percent (27%) of the time spent on the case up until the Court's ruling dismissing the sixteen dismissed 
7 causes of action for Plaintiff's attorney's fees (March 5, 1997), which represents the approximate 
8 amount of time spent on the remaining claims. 
9 11. Mr. Kurth's accounting states he billed Plaintiffs in the amount of $16,743.50 for 
10 professional services up to and including March 4, 1997, twenty-seven percent of which amounts to 
11 $4,520.61. In addition to this amount are the fees accrued on the remaining causes of action, which 
12 amount to $14,261.13 (i.e., $31,004.63, less $16,743.50). THEREFORE, attorney's fees should be 
13 awarded to Plaintiff for Mr. Kurth's services in the amount of $18,781.74 (i.e., $4,520.61 plus 
14 $14,261.13). 
15 12. Mr. Bishop's accounting states he billed Plaintiffs in the amount of $1,173.00 for 
16 professional services up to and including March 4, 1997, twenty-seven percent of which amounts to 
17 $316.71. In addition to this amount are the fees accrued on the remaining causes of action, which 
18 amount to $6,488.54 (i.e., $7,661.54, less $1,173.00). Therefore, attorney's fees should be awarded to 
19 Plaintiff for Mr. Bishop's services in the amount of $6,805.25 (i.e., $316.71 plus $6,488.54). 
20 13. To summarize, Plaintiffs are entitled to attorney's fees, figured as follows: 
21 I Mr. Kurth $18,781.74 
Mr. Bishop 6,805.25 
22 || Mr. Jackson (offset) (2.130.00) 
Net attorney's fees: $23.456.99 
23 
24 
25 
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27 
28 
14. In addition, Mr. Kurth supplied the Court with a Memorandum of Costs and 
Disbursements, which total $12,465.98. This Memorandum list the following as costs: 
sheriff's fees, process server fees, investigative costs, a surety bond premium, postage and delivery 
expenses, filing expenses, copying expenses, witness fees, and deposition costs. 
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15. In terms of costs, Rule 54(d)(1) of the Utah Rules of Civil Procedure (U.R.C.P.) states 
"costs shall be allowed as of course to the prevailing party unless the court otherwise directs . . . . " The 
Utah Supreme Court has defined costs to include 'those fees which are required to be paid to the court 
and to witnesses, and for which the statutes authorize to be included in the judgment."' Frampton v. 
Wilson. 605 P.2d 771, 774 (Utah 1980). 
16. Clearly Plaintiffs are entitled to recover filing fees and witness fees. However, Plaintiff 
has also made claims for expert witness fees, deposition costs, and costs to serve non-resident 
defendants. The appropriateness of each of these expenses will be addressed individually. 
17. With respect to witness fees, those fees may be taxed as costs against the losing party in 
a civil action. See U.C.A. Section 21-5-8. Parties are entitled to call expert witnesses, but their 
appearance is at the expense of the party calling the witness, and the fees associated with calling those 
experts are generally not taxable as costs: 
There is a distinction to be understood between the legitimate and taxable 
'costs' and other 'expenses' of litigation which may be ever so necessary, 
but are not properly taxable as costs. Consistent with that distinction, the 
courts hold that expert witnesses cannot be awarded extra compensation 
unless the statute expressly so provides. 
Redevelopment Agency v. Daskalas. 785 P.2d 1112, 1124 (Utah Ct. App. 1989) (citation omitted). 
£$> fw"ikf 'ft ^ '"^?^ '.^ f^ ''^ ' rf vt (£ 
'^18. A.The expert witness fees for the testimony of James Smith and Antone Thompson appear 
Wfrfikl ij-iK c^of,. %A Ctek 9.ct d^-d^.^^^i I^^W . 
4Mgh considering the length of time the witnesses testified, and only a lump sum figure was indicated. 
No breakdown as to time and tasks involved was included. Therefore, the Court delays awarding these 
fees until a further breakdown is provided. 
19. In terms of deposition costs, the Utah Court of Appeals has held: 
The prevailing party may recover deposition costs if the court determines 
the depositions "were taken in good faith" and appeared to be "necessary 
and reasonable" costs in a complex case in which less expensive means 
of discovery could not be employed. . . . If a particular deponent did not 
testify at trial and his or her importance to the case is not readily 
apparent, the party claiming the cost must clarify why the deposition was 
necessary and why the information sought could not be accomplished 
through a less expensive means. 
Anderson v. Sharp. 899 P.2d 1245, 1250 (Utah Ct. App. 1995). 
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20. This Court acknowledges that the issues raised in this action were fairly complex, and 
that depositions were an appropriate method for conducting discovery in this case. Therefore, this Court 
finds that Plaintiffs should be awarded their depositions costs in the amount of $2,937.10. 
21. With respect to the service of process, U.C.A. Section 78-12a-3 provides: 
If the rates charged by a private process server exceed the rates 
established by law for service of process by persons under Subsection 78-
12a-2(l), the excess charge may be recovered as costs of an action only 
if the court determines the service and charge were justifiable under the 
circumstances. 
Included with Plaintiffs' service costs are the expenses incurred in serving process on non-resident 
Defendants who were later dismissed from the action. It is this Court's opinion that Defendants should 
not be taxed with the costs associated with that service. Accordingly, $101.01 should be deducted from 
Plaintiffs' total process server costs. 
THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that 
the Plaintiffs, Robert Kurth and Laura Kurth, individually, and as Trustees of the Kurth Revocable 
Trust, are HEREBY AWARDED as against the Defendant, Daniel R. Wiarda, individually, a 
Judgment in the amount of$ -^9 i Y>.< ) • /£* for attorney's fees and costs, which sum 
includes $ | < M ? / . ' > 1 for Mr. Kurth's professional services, "2 for Mr. 
Bishop's professional services, an offset of $2,130.00 for Mr. Jackson, and $ Jr(//5tC for 
costs and disbursements ($12.465.98 4es3-S for Antone Thompson's expert testimony, 
$ -~ for James Smith'.s-expert4estim©fly-, and $101.01 for service of process in 
Colorado). Said Judgment amount shall bear interest at the judgment rate of 7.468 percent per annum 
from and after April 7, 1998, until paid in full, together with accruing costs and interest. 
Ill 
III 
III 
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DATED and DONE this day of. ' *.\ ( 1998. 
SUBMITTED BY: 
ROBERT O. KURTH, JR. 
Utah Bar No. 6762 
WILLARD R. BISHOP, ESQ. 
Utah Bar No. 0344 
Attorneys for Plaintiffs 
APPROVED AS TO FORM: 
J. BRYAN JACKSON 
Utah Bar No. 4488 
Attorney for Defendants 
IT IS SO ORDERED. 
BY THE COURT: 
•r- i 
1 '"'/ -~ -
JUDGE ROBERT T. BRAITHWAITE 
CERTIFICATE OF MAILING 
I do hereby certify that on this \ 3 day of $sM} )[\JjJ , 19 JO, a true 
and correct copy of the attached Order With Findings of Fact and Conclusions of 
Law, was mailed by first class mail postage prepaid to the fol lowing: 
ROBERT KURTH JR 
PO BOX 42816 
LAS VEGAS NV 89116 
WILLARD BISHOP 
PO BOX 279 
CEDAR CITY UT 84721 
BRYAN JACKSON 
157 EAST CENTER 
PO BOX 519 
CEDAR CITY UT 84720 
Dated thi c^iuu^ig % 
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Order Releasing Lien filed July 22, 1996 
Addendum 3a 
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ROBERT 0. KURTH, JR. 
Utah Bar No. 6762 
EICHACKER & KURTH 
1701 West Charleston Blvd. 
Las Vegas, Nevada 89102 
(702) 598-1688 
Attorney for Plaintiffs 
W H '3.. ^ '• 
JUL 2 2 1996 
#400 4 u i_ ruT 
COPY 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH AND LAURA KURTH, 
individually, and as TRUSTEES OF THE KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, INDIVIDUALLY, AND 
D/B/A LONETREE LOG HOMES, LONETREE 
SERVICES, INC., a Utah Corporation, and ALL 
UNKNOWN PERSONS WHO CLAIM ANY 
INTEREST IN THE SUBJECT MATTER OF THE 
ACTION, DOES I-X inclusive, WHOSE TRUE 
NAME(S) IS(ARE) UNKNOWN, 
Defendants. 
DAN WIARDA and LONETREE SERVICES, 
INC., doing business as LONETREE LOG 
HOMES, 
Plaintiffs/Counterdefendants, 
vs. 
ROBERT O. KURTH, et al, 
Defendants/Counterclaimants. 
ORDER RELEASING LIEN 
Civil No. 950500549 
Judge Braithwaite 
0 0 3 6 7 4 S 5 BK.00573 PG00257-0C 
DIXIE B flATHESON - IRON COUNTY RECOF 
1996 JUL 23 09:17 AH FEE $18.00 B^  
REQUEST: ROBERT KURTH/CLT 
THIS MATTER having come before this Court on the Plaintiffs', ROBERT KURTI 
and LAURA KURTH, individually, and as Trustees of the KURTH REVOCABLE TRUST, Motioi 
to Expunge Lien, or in the Alternative, to Release the Mechanic's Lien and Lis Pendens an 
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Allow the Plaintiffs to Post a Bond with the Court, on the 11th day of June, 1996, at 9:00 a.n 
It appearing to die satisfaction of the Court, after hearing argument and considering die pleadings an 
papers on file herein and good cause appearing therefor: 
IT IS HEREBY ORDERED that the Plaintiffs' Motion to Expunge Lien, or in th 
Alternative, to Release the Mechanic's Lien and Lis Pendens and Allow the Plaintiffs to Post 
Bond with the Court is Granted. 
IT IS FURTHER ORDERED that the recordation of this Order with the Office of th 
Iron County Recorder shall serve as a RELEASE of the Notice of Lien (mechanic's lien) date 
October 12, 1995 and recorded October 23, 1995 as Entry No. 00356460 in Book 00545 at Page 
600-602 of the Official Iron County Records, and the Notice of Lis Pendens recorded December 1 
1995 as Entry No. 357919 in Book 549 at Pages 258-259 of Official Iron County Records, from th 
County records. Said Notice of Lien and Notice of Lis Pendens shall be removed and released fror 
any and all real property the Plaintiffs', ROBERT KURTH and LAURA KURTH, individually, an-
as Trustees of the KURTH REVOCABLE TRUST, hold title or otherwise own or claim an interej 
therein; specifically, the real property and Home the liens are encumbering, and more particularl 
described as follows: 2661 East New Harmony Highway, #144, New Harmony, Iron County, Utah 
IT IS FURTHER ORDERED that the KURTHS shall either post a bond or cash i 
lawful U.S. tender in the amount of $14,676.00 with the clerk of the court to be held in an intere: 
bearing account until this case has been otherwise resolved, and no later than the close of the trial i 
this matter. The bond or the cash must be posted wim the Court no later than thirty (30) days froi 
me date of the entry of this Order. 
IT IS FURTHER ORDERED that each and every Defendant to this action shall be 
0 0 3 6 7 4 8 5 BK00573 PG00258 
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forever denied from having any and all possessory right(s) and be prohibited from asserting an 
claim(s) whatsoever in or to said real property of which the Plaintiffs' claim or otherwise hold a 
interest therein. 
DATED and DONE this l-Ltos oi CI IAS"I 1996. 
DISTRICT COURT JUDGE 
Submitted By: 
Robert O. Kurth, Jr. A 
Utah Bar No. 6762 
Attorney for Plaintiffs 
0 0 3 6 7 4 8 5 BK00573 PG00259 

Parcel 1. The East 9.13 acres of 
Lot 4 and the West 10.00 acres of 
the Southeast quarter of the 
Southwest quarter of Section 18, 
Township 38 South, Range 12 West, 
Salt Lake Base and Meridian. 
Parcel 2. Beginning at a point 
South 89° 18'45M East 323.20 feet 
from the Southwest corner of the 
Southeast quarter of the Southwest 
quarter of Section 18, Township 38 
South, Range 12 West, Salt Lake Base 
and Meridian; and running thence 
South 89° 18'45M East 57.4 feet to 
an existing fence line; thence North 
0° 27'40M East, 1347.45 feet along 
said fence line to the North line of 
the Southeast quarter of the 
Southwest quarter of said Section 
18; thence North 89° 13'37" West, 
65.0 feet; thence South 0° 08'16" 
West 1347.60 feet to the point of 
beginning. 
0 0 3 6 7 4 8 5 BK00573 PG00260 
£352 
Construction Contract between Lonetree and Appellees 
Addendum 3b 
proposal 
LONETREE LOG HOMES 
LONETREE SERVICES, INC. 
P.O. Box 1677 
CEDAR CITY, UTAH 84721 
(801) 586-6023 
FiOPOSAL SUBMITTED TO 
Robert & Laura Kuith 
PHONE 
(702) 438-4631 
DATE 
ov. 3, 1994 
1REET 
266l H. New Harmony ITvvy. 144 
JOB NAME 
Kurth Residence 
1TY. STATE K f t « ? N t W i l r m o n y , LIT 84757 •"NWFfarmon/, Utah 
RChlTECT DATE OF PLANS Contract No. LLH-94-20 JOB PHONE 
We hereby submit specifications and estimates for: 
• Approximately 52 In. ft. of interior log railing along loft and interior stairs. 
• Log stairs to loft-frame stairs to basement: - - —•-
• All bearing and interior framing. 
• All roof area to have rigid foam insulation with laminated roof sheeting. 
• Three lQ'xZ' insulated garage doors with automatic.openers. 
All materials will be delivered to job site and all non-firewood trash will be hauled away. Prices 
below include all sales taxes. 
Prices are irased on a winter/spring 1995 construction schedule. Prices are subject to change if 
6whcr" 'de lays l l i ^ 
Any extras or changes to the above contract will be charged on a time and materials basis, wiih 
labor at $20,00/1 ir. and materials at. cost plus 12%, 
OPTIONS: Swept, tails - 1 9 c o m e r s T u p p e r i . logs only: $1,020.00 
Swept tails - 19 corners, full sweep: $1,900.00 
Extra garage course to level out with house walls: $920.00: 
It'll* propose hereby to furnish material and labor — complete in accordance with above specifications, for the sum of: 
T w o h u n d r e d for ty n i ne t h o u s a n d t w o h u n d r e d f i f ty - -
-^n,* - 249,250.00 
Payment to be made its follows: 30% deposit upon acceptance of proposal, then monthly draws based upon 
percentage of project completion. 
All materia! is guaranteed to be as specified. All work to be completed in a workmanlike 
manner according to standard practices. Any alteration 01 deviation from above specifications 
involving extra costs will be executed only upon written orders, and will become an extra 
charge over and above the estimate. All agieements contingent upon strikes, accidents 
or delays beyond our control. Owner to carry fire, tornado and other necessary insurance. 
Our workers are fully covered by Workman's Compensation Insurance. 
Authori; 
Signature i  CAo<J;-^~ 
Note: This proposal may be t e n ( 1 0 ) 
withdrawn by us if not accepted within ' . days 
A C C C p t a n C e O f J J r O p D B a l * - T h e above prices, specifications 
and conditions are satisfactory and are hereby accepted. You are authorized Signature. 
to do the work as specified. Payment will be made as outlined above. 
^ 
• \ 
Date of Acceptance:. Signature. 
'J 
proposal 
LONETREE LOG HOMES 
LONETREE SERVICES, INC. 
P.O. Box 1677 
CEDAR CITY, UTAH 84721 (801) 586-6023 
PROPOSAL SUBMITTED TO 
Robert & Laura Kurth 
STREET 
2661 H. New Harmonv Hwv. 144 
CtTV. STATE
 W ^ W a r m o n y | U T 8 4 7 5 7 
ARCHITECT DATE OF PLANS 
PHONE 
(702) 438-4631 
DATE ~ | 
Nov. 3, 1994 1 
JOB NAME 1 
Kurth Residence 
J 0 B L < ¥ « Harmony, Utah 1 
Contract Mo. LLH-94-20 
JOB PHONE 1 
We hereby submit specifications and estimates for: 
Materials and labor to build custom log home and garage near New Harmony, Utah. The house is 
based on the Chamberiine Mountain floor plan with several modifications. The house has 2,304 sq. 
ilvOiithe.m second level 
office area, and an existing 2,304 sq. ft. basement. The materials and labor include the following: 
Complete log wall gable system by Lonetree Log Homes widi 10" dry Swedish kerf logs. All 
walls are 10' high. All logwails will be caulked in and out and sealed with Sashcolligh Sierra 
log stain (in choice of colors). 
Second level loft of 10" log joists with 2x6 tongue and groove decking. 
Second .lloor.level.in. garage. ..oLTJl. joists. .with....3/.4."...tongue...and. groove, plywood. 
Complete roof system (excluding metal roofing) with 10" and 12" Jog rafters and ridge beams 
with tongue and groove-decking; There are four framed dormers with log siding. The roof will 
be "dried in" with 15# felt. 
Redwood'"deckson "^ with 2x8 joists, 4x12 rough sawn beams, and 
2x6 redwood. There is a small deck off the laundry room. AH
-
.decj^...wilI be sealed upon 
completion. There are approximately 1,350 square feet of deck area. 
Covered deck roofs of approximately 9^8 sq, ft. All deck roofing will consist of log beams, 
posts, rafters and tongue and groove roof decking. There is a small roof overhang off rhe 
•laundry-room. - -
The roof system will be trimmed out with 2x10 fascia. 
Windows: 17 double insulated vinyl windows, 7 custom sized insulated fixed glass windows 
j rimined inside andQUL 
all 
Doors: 4 exterior entry doors, 3 patio sliding doors, all with trim and hardware. 
I f lc propose hereby to furnish material and labor — complete in accordance with above specifications, for the sum of: 
Payment to be made as follows: 
dollars ($ 
All material is guaranteed to be as specified. All work to bu completed in a workmanlike 
manner according to standard practices. Any alteration or deviation from above specifications 
involving extra costs will be executed only upon written orders, and will become an extra 
charge over and above the estimate. All agreements contingent upon strikes, accidents 
or delays beyond our control. Owner to carry fire, tornado and other necessary insurance. 
Our workers are fully covered by Workman's Compensation Insurance. 
Authorized 
Signature _ fx<uJ 
Note: This proposal may be 
withdrawn by us if not accepted within . days 
Acceptance of Proposal - The above prices, specifications 
and conditions are satisfactory and are hereby accepted. You are authorized 
to do the work as specified.* Payment will be made as outlined above. 
Date of Acceptance: 
Signature ^'dA- \c «dfcv \ , 
Signature L. ?&-c.sf r- "/-
:.. .1$ i(/J:. Hro r nsumer • 10% Post-Consumer 
^Jrupaaai Page No. £ of Pane . 
\ , 
LONETREE LOG HOMES 
L0NETREE SERVICES, INC. 
P.O. Box 1677 
CEDAR CITY, UTAH 84721 
(801) 586-6023 
iPOSAL SUBMITTED TO 
Robert St I^aura Kurth 
PHONE 
(702) 438-4631 
lOATE 
Nov. 3, 1994 
<:ET 
2661 P.. New Harmony Hwy. 144 
JOB NAME 
Kurth Residence 
^
T A T W P m r m o n y i LIT 84757 W c ^ M r m o n y , Utah 
HITECT DATE OF PLANS Contract No. LLH-94-20B JOB PHONE 
We hereby submit specifications and estimates for: 
This proposal is an addendum to Contract No. LLH-94-20, dated Nov. 3, 2??^. ^ odier_Uems _no1 
revised, added or deleted with this addendum contract will remain as initially written. 
Loneiree will perform all labor to build and pour deck pads and sonotubes. Materials, concrete and 
excavation expenses by homeowner, - - - - -
Terms of deposit: $30,000.00 upon -acceptance of proposal-with the remainder of the 30% deposit 
paid after January 1, 1995. 
Construction of decks to start within 30 days. Log and shell construction to start approximately 50 
days after remainder of deposit is received. 
U3e p ropose hereby to furnish material and labor — complete in accordance with above specifications, for the sum of: *J 
Two hundered forty nine thousand two hundred fifty 
Paymf nt to be made as follows: 
dollars ($ 249,250.00 
30% deposit; tiien monthly draws based upon percentage of project completion. 
Ail material is guaranteed to be as specified. All work to be completed in a workmanlike 
nu»mer according to standard practices. Any alteration or deviation from above specifications 
•nvoiving extra cosis will be executed onry upon written orders, and will become an extra 
charge over and above the estimate. All agreements contingent upon strikes, accidents 
"•' delays oeyend our control. Owner to carry fire, tornado and other necessary insurance. 
Our workeis are fully covered by Workman's Compensation Insurance. 
Authorizeu 
Signature _ j[o~Jj^~ 
Note: This proposal may be 
withdrawn by us if not accepted within ten 
Acceptance of Proposal — The above prices, specifications 
j . id conditions art satisfactory and are hereby accepted. You are authorized Signature 
to do the work as specified. Payment will be made as outlined above. 
^ to cf Acceptance: _ . - Signatun 
S-AA \»CT O Y ^ ^ 
£5fc*^5^ <**. 
. days. .'] 
// 
Customer: Bob and Laura Kurth 
COST BREAKDOWN GUIDE 
Location: 
j Date: 
New Harmony, Utah 
11/3/94 
ESTIMATE BID 
1. Plans 
2. Permits and engineering 
3 Foundation 
4 Flat work 
5 Lonetree Materials Package 
6 Framing tabor 
7 Roofing 
S Plumbing 
0- Electrical - Rough-in 
10 Electrical fixtures 
11 Woodstove pad or fireplace 
12 Woodstove and flue pipe 
13 Heating system 
14 Insulation: rigid foam on roof 
15. Drywall/Tongue and groove 
16. Paint and stain 
17 Interior doors and trim 
18. Interior trim labor 
19 Cabinets and vanities 
20 Ceramic tile and mirrors 
21. Carpets and vinyl 
22. Appliances 
23 Garage door 
24 Garage flarwork and drive 
25. Gen, contractor supervision and overhead 
MOUSE TOTAL $ 249,250* 
SITE ESTIMATE: 
26 Well or water hookup fees 
27 Septic or sewer hookup fees 
28 Excavation and backfill est. 
29. Rough-in road 
30 Electric service 
31 Gas or propane hookup 
1 32. Trenching for water, sewer, and electric 
. 
SITE TOTAL 
PROJECT TOTAL 
* New total retlects change in garage tloor system and additional covered deck over laundry room entry. 
Done 
Done 
Done 
Done 
$ 148,030 
89,940 
8,820 
2,460 ! 
5 7 y &o©< 
COST BREAKDOWN GUIDE 
Customer: 
Location: 
Date: 
Bob and Laura Kurth 
New Harmony, Utah 
10/27/94 
ESTIMATE BID 
I. Plans 1 
2. Permits and engineering 
3. Foundation 
4 Flatwork 1 
5 Lonetree Materials Package 
6 Framing labor 
7 Roofing 
S Plumbing 1 
9 Electrical - Rough-in 
10 Electrical fixtures 
11 Woodstove pad or fireplace 
i 12. Woodstove and flue pipe 
1 13. Heating system 
1 14 Insulation: rigid foam on roof 
15 Drywail/Tongue and groove 
1 16 Paint and stain 
17. Interior doors and trim 
1 18 Interior trim labor 
1 10. Cabinets and vanities 
20 Ceramic tile and mirrors 
21 Carpets and vinyl 
22 Appliances 
23 Garage door 
j 24 Garage tlatwork and drive 
1 25 Gen. contractor supervision and overhead 
Done 
Done 
Done 
Done 
$ 147,890 
89,940 
8,820 
2,460 
1 __. 
\Hd,o3o 
<<c\ ^ o 
HOUSE TOTAL 
SITE ESTIMATE: 
$249,t-fa i q ^ Z f T O -
26 Well or water hookup fees 
27 Septic or sewer hookup fees 
28 Excavation and backfill est. 
1 29 Rough-in road 
30 Electric service 
31 Gas or propane hookup 
1 32 Trenching for water, sewer, and electric 
SITE TOTAL 
PROJECT TOTAL 
Y ^ > 0 <\*A0v"*srV aeTrUECTS CH f \UG6 /Ki » G*Cl ** ,<- R O O ( L ^ < U ^ , A ^ ^ J ^ W 
, >,,,^,VC Ave k. ovje/<" \c< w w u , (Oov-~ <e v^:.*' v 
. * 7 
c :i S\\ )MER- bob and Laura Kuilli 
DATE: l.<>'27.-'9-'i 
HOUSE PLAN; Custom 
LOCATION: New Harmony 
LONETREE CUSTOMIZED MATERIALS PACKAGE 
Log package: 10" diameter Swedish kerf logs, construction adhesive, spiral 
shank log spikes, Sashco log caulk for interior and exterior application, 
ResinLock log slain, Chevron log oil (for interior walls and trim), hardwood butt 
joint dowels. 
Log gables, t^yxLJiZl2,Jcair.J2Zl2 roof pilch 
square feet first floor subfloor. 
,6(Vi 
.UK) 
square feet loll with log joists and tongue & groove in house. 
square feet loft with exposed beams and tongue and groove decking in garage 
Roof system; 2x10 or 2x12 rafters, collar ties, plywood roof sheeting, trusses and 
miscellaneous framing and supports. 
Roof system; Open beam log rafters with 2x6 longue and groove roof decking. 
1x8 tongue and groove ceilings. 
2x10 rough sawn fascia, 3/8" rough lex soffit. 
1x12 cedar skirt board (around subfloor). 
Double insulated windows; 
Triple insulated windows; 
window grids. 
window giids. 
Skylights. 
Custom fixed glass windows. 
1x4 cedar window trim (interior and exterior) for all window: 
1x10 pine window bucks (finish grade) for all windows. 
Exterior entry doors with trim, hardware and lojks. 
Patio sliders; .French doors. 
X Redwood decks wiih stairs; 1^25i-Sq^JL_ 
220 Lineal feel exterior log railing. 
Lineal feet interior log railing. 
Exposed beamed porch roofs: ,918 sq..f'L_ 
Sets complete custom blucprinis. 
X Delivery of all materials to job site. 
Full color Lonetree Log Homes Constmction Manual. 
Man-days of on-site instruction in construction methods. 
All interior wall framing-
Bearing walls, posts and supports. 
Interior doors with hardware and trim. 
Interior baseboard, crown molding and trim. 
Closet rods, shelving and interior hardware. 
Framed stairs. 
X Log stairs with log railing. 
OTHER ITEMS: 
• All roof and door systems are log with tongue and groove decking, 'live lour dormers 
are frame with log siding. 
• Rigid foam roof insulation with plywood backing. 
• Three K)'x7? insulated garage doors with automatic openers. 
Prices are good until December 1,.1994_ . 
NOTES: 
Mam floor subfloor, foundation, llalwork and deck foundation or sup;>crts by others. 
,LrrMj 0i-u (0'' Ay**. 
Verified Complaint, Notice of Lien and Lis Pendens 
Trial Exhibit P-258 
Addendum 3c 
J. SfttAM JICXSON, ».C. 
J. BRIAN JACKSON. USB #4488 
Attorney for Plaintiff 
1S7 East Center 
P.O. Box 519 
Cedar City, Utah 84720 
(801) 586-8450 
» THE rirra JUDICIAL DISTRICT COURT or XMOII COURT 
STATE OF warn 
DAB WIARDA and LOHETREB 
SERVICES, IMC, doing 
business as LONETREE LOG 
HOMES, 
Plaintiffs, 
vs. 
VERIFIED coMPumnr 
ROBERT O. KURTR and LAURA L. ) 
KURTH, husband and wife, t 
Individually and as Trustees ) 
Of the KURTH REVOCABLE TRUST 1 
AGREEMENT, dated May *, 1993, ) 
DOBS I through XX, 
civil KO. QzcZcclLS 
Defendants* 
-+ + + + * * * * * * * * + + + * * * . * + * » * * * • * * * * * * * 
COMBS NOW the Plaintiffs, DAS MIARDA and L0HETRII SERVICES, 
IHC, doing business as LONBTREB LOG ttOMES, by and tbrouQb counsel, 
J* BRYAN JACKSON, and for' cause of action assert against the 
Defendants above named as follows: 
1. Tbe Plaintiffs either reside or have a principal place of 
business in Cedar City, Iron County, State of Utah. 
2. The Defendants have a residence in Iron County, New 
Harmony, State of Utah, at 2661 Bast New Harmony Highway 144, but 
I may also be residents of the State of Nevada at 716 West Meaquite, 
Las Vegas, Nevada 89106. 
3. Defendants DOES I through XX are those defendants who 
claim or may claim an interest in and to the property hereafter 
A described whose identities have not yet been ascertained and these 
I Plaintiffs request leave to amend their complaint to include the 
I same when their identities have been ascertained through the course 
I of discovery* 
4. This action concerns, relates and affects real property in 
the State of Utah, County of Iron more particularly described as 
| f61lows, to wit: 
j Parcel So* 1: The Bast 9.13 acres 
of Lot 4 and the West 10.00 acres of 
the Southeast quarter of the 
1 Southwest quarter of Section 18, 
] Township 38 South, Range 12 West, 
I Salt Lake Base and Meridian. 
Parcel Ho. 2* Beginning at a poipt 
South 89°18'45* East 323.20 feet 
from the Southwest corner of the 
Southeast quarter of the Southwest 
quarter of Section 18, Township 38 
South, Range 12 West, Salt Lake Base 
and Meridian; and running thence 
South 89*18'45" East 57.4 feet to an 
existing fence line; thence North 
0°27'40* East 1347.45 feet along 
said fence line to the North line of 
the Southeast quarter of the 
Southwest quarter of Section IB; 
thence North 89°13'37* West 65.0 
! feet; thence South 0°0B'16" West 
1347*60 feet to the point of 
beginning. 
Til* (^"'r > H w n t fl 'lAUA t -re* i «*o»-»r»<% 1 n i rr\*-\ r*<-*» «**••- «• 
5. That on or about the 14th day of December, 1994, said 
Defendants did enter into a contract with the Plaintiff to rough in 
and frame a log hom& upon the above described premises and 
commencing on the following day, December 15, 1994, did provide 
labor and construct and supply materials up to and including the 
5th day of September, 1995. 
6. That on the 5th day of September, 1995, the Defendants 
ordered the Plaintiff off the property and refused to pay the 
remaining balance of $14,676*00 owing under the contract. 
7. That the Plaintiff has put in additional time, labor and 
materials to accomodate the Defendants' desires and requests, which 
measures were made in additit * to and beyond the services and 
materials agreed to under the contract. 
8- That because of the additional time, labor, construction 
and materials provided, the reasonable value of the services 
rendered by Plaintiff is in the amount of $40,000.00 which remains 
owing after deducting oil credits and offsets. 
9. That on or about the 12th day of October, 1995, Plaintiff 
executed and caused to be recorded on October 23, 1995, a Notice of 
Lien, recorded as Entry, No. 356460 in Book 545 at Pages 600-602 of 
the Official Records of the Iron County Recorder's Office- A true 
and correct photocopy of said Notice of Lien is attached hereto, 
marked as Plaintiff's Exhibit WA" and the same in incorporated 
herein by this reference. 
10. That Plaintiff caused to be mailed to Defendants) a 
certified copy of the Notice of Lien within thirty (30) days after 
3 
filing said Notice. A true and correct photocopy of said certified 
mailing is attached hereto, marked as Exhibit MB" and the same is 
incorporated herein by this reference. 
11. That Plaintiffs are entitled to all amounts owing under 
the contract in the amount of $14,676.00 remaining after deducting 
all credits and offsets or such amount as determined by this court• 
12. In the alternative, the Plaintiffs are entitled to the 
reasonable value of materials and labor in the amount of $40,000*00 
or such amount as determined by the court* 
13. That the Plaintiffs are entitled to recover reasonable 
attorney fees to be fixed by the court and taxed as costs in the 
action and plaintiffs assert reasonable attorney fees in the amount 
of $5,000.00. 
14* That the Plaintiffs are entitled to any and all 
prejudgment and poet judgment remedies for relief including but not 
limited to attachment, temporary restraining order, preliminairy 
and/or permanent injunction, and/or garnishment. 
15. That the Plaintiffs are entitled to foreclosure and order 
of sale as provided by the laws of the State of Utah and the County 
of iron for the foreclosure of mechanic's liens, foreclosing on the 
Defendants and ordering that after sale the Defendants and all 
those who claim by or through the Defendants be enjoined and barred 
from further asserting any right, title or interest in or to the 
property except as provided by law through right of redemption and 
after the right of redemption ha6 expired an order authorizing the 
Sheriff of Iron County to issue it's Sheriff's Dsed in favor of the 
4 
purchaser at Gal& and further authorizing that the Plaintiffs may 
bid by offset against the judgment amounts owing for all or part of 
said judgment in lieu of the payment of cash or certified funds. 
WHEREFORE, the Plaintiffs pray for relief as follows: 
FIRST: For judgment in favor of Plaintiffs and against 
Defendants for the amounts remaining due and owing under 
Defendants' contract with PlAintiiffe in the amount of $14,676.00 or 
for such amount is otherwise determined by this court; 
SECOND: In the alternative/ for judgment in favor of 
Plaintiffs and against Defendants for the reasonable value of 
materials and labor provided for the benefit and enrichment of 
Defendants in the amount of $40,000.00 or such amount as determined 
by this court; 
THIRD: For judgment in favor of Plaintiffs and against 
Defendants for recovery of Plaintiffs' costs, expenses and 
reasonable attorney fees in the amount of $5,000.00 or as otherwise 
determined by this court; 
FOURTH: For any remedial relief in the form of prejudgment or 
poet judgment writs of attachment, garnishment, temporary 
restraining order, preliminary or. permanent injunction as deemed 
appropriate by the court; 
FIFTH: For judgment/ decree and order of foreclosure ordering 
that the Sheriff of Iron County *et the matter for Sheriff's sale 
in the manner provided by the laws of Utah and Iron County for the 
foreclosure of mechanic's liens and ordering that the property be 
sold and that Plaintiffs be allowed to bid at such sale by 
5 
offsetting all or part of the judgment awarded and that the 
purchaser of said property at sale shall take the same free and 
clear of all claims, liens, encumbrances, interests or estates 
subject only to Defendants' right of redemption and that after the 
right of redemption has expired that the Sheriff shall issue his 
Sheriff'B deed in favor of the purchaser thereof. 
SIXTH: For such other and further relief as the court appears 
equitable and proper. 
DATED this _^§£StaY of f\lj4fzA^ 
KSON 
Plaintiff 
VKMFICATIOK OP PIAIMTirr 
STATE OF UTAH ) 
COUNTY OF IRON ) 
I, DAN WIARDA, Individually and as president of LONETREE 
SERVICES, INC., doing business as LONETREE LOG HOMES, being first 
duly sworn, depose and state that I am the Plaintiff in the above 
and foregoing matter, that I have read the following, VBRIFIBD 
COMPLAINT, know the contents thereof, and that the same are true, 
accurate and coxnplete to the best of jay knowledge, information and 
belief• 
DATED this ^ 7 ^ d a v of f)rhh<Lf 19 9S~ 
( J**. i^Jcc^^^ 
DAN WIARDA, President of 
LONETREE SERVICES, INC, doing 
business as LONETREE LOO HOMES 
ATTESTED TO BY: 
CAROLYN WIARDA, Secretary 
for LONETREE SERVICES, INC. 
SUBSCRIBED AND SWORN TO before me this fr^fe day of 
i \>*£20 C#d-rOty.Ui»4720$ N 
My Coi^i^^^|Sw*6kJ_Z9jiiX_ 
atp\Wkftrti*.vc 
EXHIBIT A 
TO WHOM IT MAY CONCERN: 
Notice ia hereby given that the undersigned, DAN WIARDA, doing 
business as LONETREE LOG HOMES and residing in Cedar City, County 
of Iron, State of Utah, hereby claims and intends to hold and claim 
a lien upon that certain land and premises, reputed to be owned by 
ROBERT 0. KURTH and LAURA L. KURTH, husband and wife, as joiat 
tenants as to an undivided one-half interest in Parcel 1, ROBERT 0. 
KURTH and LAURAR L. KURTH, Trustees of the KURTH REVOCABLE TRUST 
AGREEMENT dated May 4, 1993, as to Parcel 2 and an undivided oae-
half interest in Parcel 1- Said property xs situated, lying and 
being in Iron County, State of Utah, more particularly described &s 
follows to wit: 
Parcel 1. The East 9.13 acres gt 
Lot 4 and the West 10.00 acres of 
the Southeast quarter of the 
Southwest quarter of Section 18, 
Township 38 South, Range 12 West, 
Salt Lake Base and Meridian. 
Parcel 2. Beginning at a point 
South 89° I?'45* East 323.20 feet 
from the Southwest corner of the 
Southeast quarter of the Southwest 
quar^^^^j^ecti.Qi>^ lfl/ Township 38 
Soutlx^RSnge|l4 West, Salt Lake Base 
anc^  ^r0a^m{ ;and* funning thence 
SoutK-89^i8^:4Si? Eaatf 57-4 feet to 
an existing^ f'e'nce liqrf; thence North 
0* 2T'*0stf*Ba>*i 1347/45 feet along 
said fence'line to'the North line of 
the Southeast quarter of the 
0 0 3 S A 4 6 0 BK005*5 PcGCfcOO-tfJiOl 
DIXIE E HA7HES0H - IRON CQUKTY RECOfl 
1993 OCT 23 13*21 Ptt FEE *15.(W B1( 
JOUESIJ J S 8 W K JACKSQN w 
j| Southwest quarter of said Section 
18; thence North 89° 13'37" West, 
j 65.0 feet; thence South 0° 08#16" 
I West 1347-60 feet to the point of 
J beginning, 
I Said lien is for the purpose of securing payment of the sum of 
1 $14,67 6.00 owing to the undersigned as per the contract amount or 
in the alternative $40,000,00 for the reasonable value of materials 
and labor provided by the lien claimant in the construction of a 
log home on said land. 
That the said indebtneea occured and the undersigned furnished 
said materials and labor to the owner of the said premises as 
herein above idenified under a contract made and entered into 
j between said owners and the undersigned on the 14th day of 
December, 1994, by the terms of which the undersigned did agree to 
I rough in and frame a log home and the owners of said property did 
' agree to pay the undersigned therefore and underwhich said contract 
| the undersigned did commence first work on the 15th day of 
December/ 1994/ and said labor, construction and supply of 
materials did continue to the last work on the 5th day of j 
ij September, 1995, during which period the owners did make payments 
j for the materials and labor supplied except for $14,676.00 which 
\\ was still owing as to the contract price, the reasonable value [ 
J thereof being in the amount of §40,000.00 and the balance remains < 
t] 
!| owing after deducting all credits and offsets and for which the j 
j) undersigned holds afid claims a lien by virtue of the provisions » 
!! J 
„' 0 0 3 5 A 4 - A O 8KU05« PGW6QI I 
a 
i! 
•I 
x i i <*Vi«Jiuv*rKin i p. 13/14 
of Chapter 1, Title 38, of the Utah Code Annotated, 1953 as ! 
amended. 
DATED this (V^ day of Dd*o W - 19 ^  . 
7Xu)ic^JU 
DAN WIARDA 
Doing business as LONETREE 
LOG HOMES 
I certify and acknowledge that the above information is true 
and correct', to my Knowledge* 
DATED this It1** dav of • GcAab-*y 19 ^  g~ . 
f\jiA^c J^ 
DAN WIARDA 
Doing business as LONETREE 
LOG HOMES 
DAN WIARDA, President 
LONETREE SERVICES, INC. 
dba LONETREE LOG HOMES 
Secretary of LSI - CAROLYN WIARDA 
('asM^^ CAji^cjL^ 
STATE OF UTAH ) I 
)ee. | 
COUNTY OF IRON ) | 
DAN WIARDA, President and CAROLYN WIARDA, Secretary, doing j 
business as LONETREE LOG HOMES, duly acknowledged to me that they : 
executed the above and foregoing Notice of Lien on the life day of j 
_ii^ba^ , 19_afi_. j 
i' .ife NOTARY PUBLIC 
I j r ,fMitinHa,TttHftfta. 
My Commission Expiros.^-jjA-^ft"1 
I, ••p\Mi«r^aoi 0 0 3 S 6 4 A 0 BK0O545 ^00602 
EXHIBIT 6 
PSFonn W O O , Match I W I ^ ^ t ^ ^ e # $ y - \ * :tt'< * " t <» 
,. vjawum: j;y v «i :^ * gift « 
COPY 
J. BRYAN JACKSON/ P.C. 
J* BRYAN JACKSON, USB #4488 
Attorney for Plaintiff 
157 East Center 
P.O. Box 519 
Cedar City, Utah 84720 
(801) 586-8450 
IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY 
STATE OF UTAH 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
DAN WIARDA and LONETREE 
SERVICES, INC., doing 
business as LONETREE LOG 
HOMES, 
Plaintiffs, 
ve* 
ROBERT O. KURTH and LAURA L. 
KURTH, husband and wife, 
Individually and as Trustees 
of the KURTH REVOCABLE TRUST 
AGREEMENT, dated May 4, 1993, 
Defendants. 
* * * * * * * * * * * * * * * * * * * * * * * 
NOTICE OF LIS PENDENS 
Civil No, 
Judge 
* * * * * * * * 
TO ALL WHOM THIS NOTICE SHALL COME, GREETINGS: 
Pursuant to Utah Code Annotated Sections 38-1-11 and 78-40-2 
(1953, as amended), the Plaintiffs in the above matter bring action 
against the above named Defendants for breach of contract, 
enforcement of mechanics lien, foreclosure and order of sale which 
concerns and affects certain property situated in iron County, 
State of Utah, more particularly described as follows, to wit: 
1 
Parcel Bio. 1: The Eiet 9.13 acres 
of Lot 4 and the West 10 •00 acres of 
the Southeast quarter of the 
Southwest quarter of Section 18, 
Township 38 South, Range 12 West, 
Salt Lake Base and Meridian. 
Parcel Mo. 2* Beginning at a point 
South 89°18'45" East 323.20 feet 
from the Southwest corner of the 
Southeast quarter of the Southwest 
quarter of Section 18, Township 38 
South/ Range 12 West, Salt Lake Base 
and Meridian; and running thence 
South 89°18'45a East 57.4 feet to an 
existing fence line; thence North 
0*27 '40- East 1347.45 feet along 
said fence line to the North line of 
the Southeast quarter of the 
Southwest quarter of Section 18; 
thence North 89*13'37* West 65.0 
feet; thence South 0°08'16" West 
1347.60 feet to the point of 
beginning. 
DATED this /^ffikav of 
STATE OF UTAH ) 
COUNTY OF IRON ) 
On the ?i^. day of Oc^V^r 19 ^ 5 . personally 
appeared before me, J. BRYAN JACKSON, who, being by me duly sworn, 
did sign the withinyand foregoing instrument in my presence, 
*Jvtfl!l 1S7fCwnl«r 
/ J?J& M»C\>.:vTi*io«i -V N O T * 
My C o j ^ i s ^ i i > n : U i ^ 
5 ARY PUBLIC 
ocpWiarda.ftlp 
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ROBERT O. KURTH, JR. 
Utah Bar No. 6762 
KURTH & ASSOCIATES 
P.O. Box 42816 
Las Vegas, NV 89116 
(702)438-5810 
WILLARD R. BISHOP, ESQ. 
Utah Bar No. 0344 
WILLARD R. BISHOP, P.C. 
P.O. Box 279 
Cedar City, UT 84721 
Attorneys for Plaintiffs 
/;. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH AND LAURA KURTH, 
individually, and as TRUSTEES OF THE KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, INDIVIDUALLY, AND 
D/B/A LONETREE LOG HOMES; LONETREE 
SERVICES, INC., a Utah Corporation; ALL 
UNKNOWN PERSONS WHO CLAIM ANY 
INTEREST IN THE SUBJECT MATTER OF THE| 
ACTION, DOES I-X inclusive, WHOSE TRUE 
NAME(S) IS(ARE) UNKNOWN, 
Defendants. 
AFFIDAVIT OF ROBERT O. KURTH, JR., 
IN SUPPORT OF AWARD OF ATTORNEY'S 
FEES 
Case No. 950500549 
Judge Braithwaite 
) 
) ss. 
STATE OF NEVADA 
COUNTY OF CLARK ) 
COMES NOW AFFIANT, ROBERT O. KURTH, JR., being first duly sworn upon oath, 
deposes and states as follows: IZBl > 
1 1. That I am an attorney licensed to practice law in the State of Utah for almost 4 years, and 
2 am co-counsel of record for the Plaintiffs in the above-captioned matter. 
3 2. That Affiant was retained by Plaintiffs at the hourly rate of $ 110.00 per hour to represent 
4 the Plaintiffs' interests and defend the mechanic's lien and Complaint to foreclose such by Daniel R. 
5 Wiarda and Lonetree. This rate is less than Affiant's normal hourly rate of $140.00 per hour. 
6 3. Attached hereto and incorporated by this reference is an accounting of the attorney's fees 
7 and costs incurred by Plaintiffs in connection with Affiant's representation of Plaintiffs. Said 
8 accounting is true and correct, with respect to the time, effort, and costs expended by Affiant in the 
9 representation of Plaintiffs. 
10 4. Among other things, Defendants, Daniel R. Wiarda, and Lonetree, asserted a 
11 counterclaim, seeking to foreclose a purported mechanic's lien in the amount of $14,676.00, or in the 
12 alternative $40,000.00, pursuant to the provisions of UCA 38-1-1 et. seq. (1953, as amended). 
13 Defendants were not successful in their mechanic's lien enforcement action, and Plaintiffs were and are, 
14 the prevailing parties in this case, and particularly, prevailed against Defendants, and each of them, 
15 insofar as Defendants claims of mechanic's lien enforcement are concerned. 
16 5. As shown by the attached accounting, Affiant's total bill to Plaintiffs for Affiant's 
17 services and representation of Plaintiffs, comes to $41,339.50. Not included in this bill are Affiant's 
18 costs for postage, facsimile transmissions, long distance telephone charges, and copies, among other 
19 costs; some of which are reflected in the Plaintiffs' Memorandum of Costs and Disbursements. As such, 
20 any costs that are not taxed as costs pursuant to Rule 54 of the Utah Rules of Civil Procedure for the 
21 prevailing party should be included as costs claimed in the request for attorney's fees and costs, and 
22 should be added to the $41,339.50 claim for attorney's fees; thereby increasing said amount. 
23 6. Because of the interlinked nature of the claims of the parties in this action, the time spent 
24 by Affiant cannot be broken out specifically between time spent in order to assert and prevail upon 
25 Plaintiffs' claims, and that time spent in defending against Defendants' mechanic's lien foreclosure 
26 
-2 < * * * 
claims. As a result, Affiant hereby allocates three-fourths of his time and costs to the defense of 
Plaintiffs' interests against Defendants' mechanic's lien claims. This is appropriate because the 
assertion of Plaintiffs' claims constitute a necessary defense against Defendants' mechanic's lien 
enforcement claims. 
7. The Defendants attempted to foreclose on the mechanic's lien by filing a Complaint 
alleging breach of contract and to foreclose such. As a result, the Plaintiffs were forced to incur 
Affiant's services and costs to defend such and prove their defenses to such. 
8. That based upon the amount of time required to expend to defend and prosecute this 
action, and based upon Affiant's experience in defending and prosecuting cases of a similar nature, the 
sum of $31,004.63 is a fair and reasonable attorney's fee to be taxed as costs against Defendants, Daniel 
R. Wiarda, and Lonetree Services, Inc. d/b/a Lonetree Log Homes, jointly and severally, in this matter. 
9. That this Affidavit is made in good faith and pursuant to Rule 11 of the Utah Rules of 
Civil Procedure. 
FURTHER AFFIANT SAYETH NAUGHT. 
DATED this Sjj day of March, 1998. 
ROBERT O. KURTH, JR. 
Utah Bar No. 6762 
Attorney for Plaintiffs 
On this J day of March, 1998, personally appeared before me, a Notary Public, in 
and for the County o>f Clark, State of Nevada, the undersigned, Robert O. Kurth, Jr., who acknowledged 
to me that he executed the above and foregoing Affidavit of Attorney's Fees, freely and voluntarily, for 
the purposes mentioned therein; and that the statements contained therein are true and correct of his own 
knowledge, except for those matters therein contained stated upon information and belief, and as to those 
matters, he believes them to be true. 
: i^^ ;^: <££%& >gr 
A STATS OF Nfc-y,,:;. NOTARY PUB IOC, in and for said County and State. 
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CERTIFICATE OF SERVICE/MAILING 
I hereby certify that I mailed a true and complete copy of the above and foregoing 
Affidavit of Robert O. Kurth, Jr., in Support of Award of Attorney's Fees by way of U.S. Mail, first 
class, priority, postage fully prepaid thereon, this 5th day of March, 1998, to the following: 
J. Bryan Jackson, Esq. 
P.O. Box 519 
Cedar City, Utah 84721-0519 
Attorney for Defendants 
Willard R. Bishop, Esq. 
Willard R. Bishop, P.C. 
P.O. Box 279 
Cedar City, UT 84721 
Co-counsel for Plaintiffs 
/ 
An employee of KURTH & ASSOCIATES 
- 4 - 1282 
KURTH & ASSOCIATES 
P.O. BOX 42816 
LAS VEGAS NV 89116 
Invoice submitted to: 
Kurth, Robert & Laura 
P.O. BOX 593 
New Harmony UT 84757-0593 
March 5, 1998 
In Reference To:Kurth vs. Lonetree 
Invoice #10000 
Professional services 
Hrs/Rate Amount 
12/4/95 ROK Telephone conference with 1.25 137.50' 
Laura regarding service of 110.00/hr 
Complaint and Summons upon 
them. Review and Evaluate 
Complaint to foreclose lien. 
Telephone conference with Bob; 
Legal Analysis; telephone 
conference with Clayton Cheney. 
12/12/95 ROK Prepare cover sheet, review 0.75 82.50 
and revise complaint, legal 110.00/hr 
analysis, conference with Bob. 
12/13/95 ROK Finalize Complaint for filing 3.00 330.00 
with the Court. Review and 110.00/hr 
Revise. 
12/14/95 ROK Telephone conference with Bob; 1.25 137.50 
l 
Kurth, Robert & Laura Page 2 
Hrs/Rate Amount 
telephone conference with 110.00/hr 
Constable's office; legal 
analysis; File Complaint with 
Court. 
12/28/95 ROK Prepare certificate of mailing. 0.20 22. 00*^ 
110.00/hr 
1/4/96 ROK Prepare Notice of Entry of 1.00 110.00 
Default, Default Judgment, 110.00/hr 
telephone conference with 
Court clerk, legal research 
and analysis, prepare 
affidavit, telephone 
conference with Bob and Laura. 
1/16/96 ROK Prepare Statement Opting out 0.50 55.00' 
of ADR program. 110.00/hr 
1/18/96 ROK Prepare Entry of Default, 0.50 55.00* 
Leave message for Cheney and 110.00/hr 
nay, Telephone conference with 
Bob regarding engineer, Legal 
research and analyis 
1/19/96 ROK Prepare Default. 0.50 55.00 
110.00/hr 
1/23/96 ROK Telephone conference with 1.75 192.50 
Clayton Cheney, telephone 110.00/hr 
conference with Chad Nay, 
telephone conference with Bob, 
Legal Analysis, Prepare 
Affidavit of Attorney's Fees, 
Motion for Default Judgment, 
Certificate of Default, 
Prepare letter to Court. 
m 
Kurth, Robert & Laura Page 3 
Hrs/Rate Amount 
1/24/96 ROK Conference with Bob and Laura 
regarding potential default 
judgment, Review and evaluate 
Reply to Counterclaim by Dan 
Wiarda and Lonetree, telephone 
conference with Bryan Jackson, 
Legal Analysis, Review and 
Evaluate documents. Prepare 
Affidavits. 
ROK Prepare Notice of Pendency of 
Action (Lis Pendens). Review 
and Revise. 
3.50 
110.00/hr 
385.00" 
1.00 
110.00/hr 
110.00 ^ 
1/30/96 ROK Prepare Interrogatories and 
Production of Documents. 
1.00 
110.00/hr 
110.00 
2/2/96 ROK Prepare Responses to 
Interrogatories and Admissions, 
3.00 
110.00/hr 
330.00*-
2/6/96 ROK Prepare letter to Chad Nay, 
prepare letter to Antone 
Thompson, conference with Bob 
and Laura, prepare certificate 
of mailing, review and 
evaluate file, legal analysis, 
and prepare letter to Bob and 
Laura re: same. 
2.00 
110.00/hr 
220.00 
2/7/96 ROK Legal research and analysis. 
2/13/96 ROK Prepare for and attend case 
conference with Court and 
Bryan Jackson. The Motion to 
0.50 
110.00/hr 
1.25 
110.00/hr 
55.00 
137.5 
X 4. % H* 
Kurth, Robert & Laura Page 
Hrs/Rate Amount 
Consolidate the cases was 
discussed. Conference with 
clients regarding what 
transpired at Court. 
2/19/96 ROK Reviewed scheduling order from 0.25 27.50 
Court. Conference with 110.00/hr 
clients. 
2/27/96 ROK Telephone conference with Tony 0.50 55.00 
Thompson, telephone conference 110.00/hr 
with Bob, legal analysis. 
2/28/96 ROK Prepare letter to Bryan 1.00 110.00 
Jackson. 110.00/hr 
3/4/96 ROK Telephone conference with Bob 1.00 110.00 
and Laura; legal analysis 110.00/hr 
regarding engineer. 
3/6/96 ROK Prepare Jury Demands. Prepare 1.50 165.00 
letter to Kurths regarding 110.00/hr 
scheduling order, prepare 
letter to Antone Thompson. 
3/12/96 ROK Conference with Laura 0.50 55.00 
regarding status. 110.00/hr 
3/15/96 ROK Prepare Notice of Taking 0.50 55.00 
Depositions. 110.00/hr 
3/19/96 ROK Review and evaluate letter and 1.25 137.50 
bill from TnT Engineering 110.00/hr 
regarding invoice, expert 
witness fees, and additional 
work. Prepare Subpoena duces 
Kurth, Robert & Laura Page 
Hrs/Rate Amount 
tecums and Notices of 
Deposition for Clayton Cheney, 
Daniel Wiarda, and Paul 
Schmitt. 
3/25/96 ROK Telephone conference with Bob 0.30 33.00 
regarding meeting with County 110.00/hr 
building official and 
engineeer. Legal analysis. 
3/28/96 ROK Reviewed and evaluate Motion 2.00 220.00 
to Consolidate and Notice of 110.00/hr 
Hearing for said Motion. 
Prepared Joinder to Motion to 
Consolidate. Legal analysis. 
Telephone conference with Bob 
regarding same. Telephone 
conference with Bryan Jackson 
regarding Joinder and 
depositions. 
4/2/96 ROK Prepare for and attend court 1.25 137.50 
on Motion and Joinder to 110.00/hr 
Consolidate. Conference with 
clients regarding same. Legal 
analysis. 
4/3/96 ROK Conference with clients 1.00 110.00 
regarding discovery status and 110.00/hr 
issues. 
4/10/96 ROK Leave message for Chad Nay and 1.50 165.00 
Casey Dean of Timber Products 110.00/hr 
regarding log mill company. 
Prepare letter to Bryan 
Jackson regarding taking of 
depositions. 
Kurth, Robert & Laura Page 6 
Hrs/Rate Amount 
4/11/96 ROK Review and Evaluate Order to 0.20 22.00 
Consolidate cases. 110.00/hr 
4/15/96 ROK Telephone conference with 0.50 55.00 
Casey Dean of TPI regarding 110.00/hr 
log company and grading 
standards. Telephone 
conference with Bob regarding 
setting deposition of Dennis 
Phelps. 
4/16/96 ROK Leave message for Mr. Peck of 0.40 44.00 
the Department of 110.00/hr 
Investigation for Utah Dept. 
of Commerce. Telephone 
conference with Chad Nay. 
Prepare letter to Mr. Jackson 
regarding depositions. 
4/18/96 ROK Telephone conference with 0.50 55.00 
Colorado Secretary of State 110.00/hr 
regarding CMB/Golden Log 
Homes, Inc. Telephone 
conference with CMB re: 
location and building 
services; Conference with Bob 
re: Lonetree brochures, 
statements, and log grading. 
5/1/96 ROK Conference with Bob and Laura 0.50 55.00 
regarding log grading 110.00/hr 
standards, pre-judgment writ 
of attachment, and other 
liens. Legal analysis. 
127Q 
Kurth, Robert & Laura Page 7 
Hrs/Rate Amount 
5/7/96 ROK Prepare Motion to Expunge 6.50 715.00 
Lien, Or in the Alternative, 110.00/hr 
to Release the Mechanics Li^n 
and Lis Pendens and Allow the 
Plaintiffs to Post a Bond with 
the Court; Order Shortening 
Time for Notice of Hearing; 
Notice of Hearing; Memorandum 
with Points and Authorities i n 
support of Motion to Expunge 
Lien, etc. Prepare Notice to 
Submit for Decision. 
Conference with Bob and Lau^a 
regarding- Che same. Legal 
Research and Analysis. 
5/14/96 ROK Telephone conference with 1.50 165.00 
Cheryl, court clerk, regarding 110.00/hr 
two case numbers on the 
documents, i.e., Motion to 
Expunge Lien, etc. Prepare 
letter to Bryan Jackson. 
Review and Evaluate documents. 
Legal Research regarding 
pre-judgment writ of 
attachment, attorney's fees, 
governmental immunity, 
discovery procedures. 
Conference with Bob regarding 
same. 
5/16/96 ROK Conference with Bob and Laura 1.50 165.00 
regarding settlement offer fQr 110.00/hr 
all parties to walk, 
depositions and conversatiori 
with Bryan Jackson concernii\g 
same. Legal analysis. 
1275 
Kurth, Robert & Laura Page 8 
Hrs/Rate Amount 
5/17/96 ROK Telephone conference with 1.00 110.00^ 
Cheryl, court clerk, regarding 110.00/hr 
hearing date for Motion to 
Expunge Liens; conference with 
Bob re: products liability 
and Timber Products report; 
Telephone conference with 
Laura re: CMB Log Homes; 
Legal analysis. 
5/20/96 ROK Review and evaluate Notice of 1.00 110. O O ^ 
Hearing for Motion to Expunge 110.00/hr 
Lien set for June 11, 1996. 
Conference with Bob re: same. 
5/24/96 ROK Prepare Motion to Continue 4.00 440.00 
Discovery and Extend the 110.00/hr 
Cutoff Date; Prepare Motion 
for Leave of Court to Amend 
the Complaint; compile 
exhibits; review file; legal 
research and analysis. 
Prepare Memorandum of Points 
and Authorities in support of 
Motions. 
5/28/96 ROK Review and evaluate 1.50 165.00*^ 
correspondence from Bryan 110.00/hr 
Jackson. Review and evaluate 
Stipulation to Vacate Present 
Discovery and Motion to 
Cut-Off Dates and Request 
Second Scheduling Conference. 
Review and Evaluate Objection 
to Motion to Expunge Lien and 
Memorandum of Points and 
1274 
Kurth, Robert & Laura Page S 
Hrs/Rate Amount 
Authorities in Support of said 
Objection. Legal research re: 
same. Conference with Bob re: 
same. 
5/29/96 ROK Reviewing and further legal 1.60 176.00 
research 110.00/hr 
6/10/96 ROK Preparation for Hearing on 2.00 220.00 
Motion to Amend Complaint, 110.00/hr 
Continue Discovery and Release 
Mechanic's Lien. Review and 
evaluate file, documents, and 
exhibits. Legal Analysis. 
Conference with Bob. 
6/11/96 ROK Preparation for and attend 3.00 330.00 
hearing on Motion to Continue 110.00/hr 
Discovery Deadline, Motion to 
Amend Complaint and Motion to 
Release Mechanic's Lien; Legal 
Analysis; review and evaluate 
file materials; Conference 
with Bryan Jackson re: results 
of hearing; Conference with 
Bob and Laura Kurth and 
Willard Bishop re: co-counsel. 
Construction Law 
6/21/96 ROK Preparation of Order to 1.50 165.00 
Continue Discovery and Release 110.00/hr 
of Mechanic's Lien, and to 
Amend the Complaint. Review 
and revise. 
Construction Law 
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6/24/96 ROK Telephone conference with 0.20 22.00 
Court clerk regarding posting 110.00/hr 
the actual bond before the 
Order Releasing the Lien will 
be signed and filed. 
7/3/96 ROK Telephone conference with Bob 0.50 55.00 
Kurth regarding discovery 110.00/hr 
documents; ascertain whether 
bills were paid for log home 
and organize file materials 
regarding discovery. 
7/11/96 ROK Leave message for Roger Olcott 0.50 55.00 
and telephone conference with 110.00/hr 
Mr. Olcott re: preparation of 
bond to release the lien; 
Review and evaluate proposed 
Order Releasing Lien. 
7/12/96 ROK Telephone conference with 1.00 110.00 
Laura Kurth regarding 110.00/hr 
preparation of bond; prepare 
addendum to bond for Hoyt•s 
Bonding and fax Addendum to 
Roger Olcott. 
7/15/96 ROK Review message from court 0.50 55.00 
regarding Bond. Revise Bond. 110.00/hr 
7/30/96 ROK Telephone conference with Will 0.25 27.50 
Bishop regarding court 110.00/hr 
appearance for pre-trial 
conference and stipulation to 
continue the pre-trial 
conference. 
12 
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Hrs/Rate Amount 
7/31/96 ROK Prepare First Amended 7.00 770.00 
Complaint; review and revise; 110.00/hr 
Conference with Bob and Laura 
regarding same. Telephone 
conference with Tony Thompson 
about speaking with Mr. Wiarda 
concerning repairs. 
8/5/96 ROK Prepare First Amended 4.00 440.00 
Complaint. Conference with 110.00/hr 
Laura regarding the filing and 
service of the Complaint. 
8/8/96 ROK Telephone conference with 0.20 22.00 
Laura regarding contractor's 110.00/hr 
licensing in Colorado and 
legal analysis. 
8/12/96 ROK Conference with Laura 1.50 165.00 
regarding Production of 110.00/hr 
Documents. Review list. 
Prepare letter to Golden, 
Colorado sheriff re: service 
of First Amended Complaint on 
CMB, Log's Inc., and Greg 
Smith. Telephone conference 
with Sheriff's civil bureau. 
9/3/96 ROK Telephone conference with 0.25 27.50 
Jefferson County Sheriff re: 110.00/hr 
service. 
9/4/96 ROK Prepare Notice of Service and 2.00 220.00 
review and evaluate Affidavits 110.00/hr 
of Service on CMB, Log's Inc., 
and Greg Smith. Prepare 
letter to Court for filing of 
documents. Telephone 
Kurth, Robert & Laura Page 12 
Hrs/Rate Amount 
conference with Ben Whitney-
re : Answer and the Kurths• 
position and analysis of 
liability. 
9/5/96 ROK Telephone conference with 0.90 99.00 
Laura regarding Timber 110.00/hr 
Products and their report. 
Telephone conference with Tony 
Thompson re: TPI report. 
Conference with Bob. 
9/10/96 ROK Prepare Certificate of 1.50 165.00 
Default, Default Judgment and 110.00/hr 
Motion for Default Judgment 
pertaining to First Amended 
Complaint. 
9/17/96 ROK Court appearance regarding 1.00 110.00 
Pre-Trial conference where 110.00/hr 
Bryan Jackson was not present. 
Court continued the matter 
until October 15th motion 
hearing. 
9/20/96 ROK Review and Evaluate Special 2.00 220.00 
Appearance and Motion to 110.00/hr 
Dismiss for Lack of 
Jurisdiction for Defendants 
Greg L. Smith, CMB, Inc., 
Golden Log Homes, and Log's 
Inc., et al. Review and 
evaluate Motion to Quash 
purported service of process, 
affidavit of Greg L. Smith, 
affidavit of Sheryl A. Golos, 
Memorandum of Points and 
Authorities in support of 
mo 
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various motions, and Notice of 
Hearing. Legal Analysis. 
Conference with Bob and Laura 
regarding the motions and 
responses thereto. 
9/26/96 ROK Review and evaluate various 1.00 110.00 
Answers to First Amended 110.00/hr 
Complaint. 
10/3/96 ROK Review and evaluate Motion for 0.40 44.00 
Protective Order concerning 110.00/hr 
discovery and amended Notice 
of Hearing. 
10/20/96 ROK Reviewed various notices of 2.00 220.00 
hearing which were amended. 110.00/hr 
Conference with Clients about 
opposing Motions. Legal 
research and analysis 
concerning jurisdictional 
issues and service of process. 
11/3/96 ROK Prepare Motion to Compel 4.00 440.00 
Discovery. Legal research and 110.00/hr 
analysis. Review and revise. 
Review discovery responses. 
11/6/96 ROK Prepare Opposition to 8.00 880.00 
Defendants' Motion to Dismiss 110.00/hr 
For Lack of Jurisdiction or in 
the alternative Defendants 
Special Appearance and Motion 
to Quash Purported Service of 
Process. Legal research and 
analysis. 
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Hrs/Rate Amount 
11/19/96 ROK Prepare for and attend court 3.00 330.00 
on hearing on Defendants' 110.00/hr 
Various Motions and Motion to 
Dismiss for Lack of 
Jurisdiction. Conference with 
clients regarding what 
transpired at court concerning 
the discovery and the 
dismissal of the new 
Defendants. 
11/20/96 ROK Review and evaluate 1.50 165.00 
Defendants' Objection to 110.00/hr 
Motion to Compel Discovery; 
review and evaluate 
Defendants' Motion for 
Protective Order. Conference 
with Bob and Laura re: same. 
11/26/96 ROK Review and evaluate Order 0.50 55.00 
concerning dismissal of CMB, 110.00/hr 
etc. Telephone conference 
with Bob re: same. 
12/5/96 ROK Prepare letter to Will Bishop 0.40 44.00 
re: status, Motion to 110.00/hr 
Dismiss, and discovery hearing. 
12/10/96 ROK Court appearance on discovery 3.00 330.00 
motion to compel. Review and 110.00/hr 
evaluate Defendants' Motion to 
dismiss and/or for summary 
judgment; and Defendants' 
Motion for Entry Upon Land For 
Inspection and Testing. 
1260 
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Hrs/Rate Amount 
Conference with clients re: 
what transpired at court and 
the various motions. Legal 
Analysis. 
12/23/96 ROK Prepare Answer and 5.00 550.00 
Counterclaim to Complaint to 110.00/hr 
Foreclose Mechanic's Lien. 
Legal research and analysis. 
Conference with Bob and Laura 
Kurth regarding same. 
12/28/96 ROK Prepare Certificate of 2.00 220.00 
Mailing. Prepare Motion and 110.00/hr 
Affidavit of Bob Kurth. 
Telephone conference with 
Laura regarding status of 
lien. Legal Analysis. Review 
Chad Nay's deposition 
concerning load testing on 
roof. 
1/14/97 ROK Prepare for hearing on Motion 2.00 220.00 
to Compel Discovery and 110.00/hr 
Defendants' Motion to allow 
Load Testing. Conference with 
Bob and Laura. Review file. 
1/15/97 ROK Court appearance regarding 5.00 550.00 
Motion to Compel Discovery 110.00/hr 
concerning the 
Interrogatories, Production of 
Documents, and Requests for 
Admissions. Argument 
concerning said Motion and 
relevancy of office 
information, which was taken 
under advisement. Argument 
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Hrs/Rate Amount 
was given against the Motion 
for Protective Order and the 
Motion to allow testing, enter 
on the premises and inspect by 
the Defendants. Conference 
with clients concerning what 
transpired in court. Meeting 
with Bryan Jackson re: 
discovery responses. 
1/16/97 ROK Review and evaluate Affidavit 2.00 220.00 
of Dan Wiarda, Motion to 110.00/hr 
Dismiss and/or for Summary 
Judgment to dismiss Dan and 
Carolyn Wiarda. Review and 
Evaluate new discovery 
responses. Request tape 
transcript of hearing. 
Conference with Clients re: 
same. 
1/25/97 ROK Prepare Opposition to 3.00 330.00 
Defendants' Motion to Dismiss 110.00/hr 
and/or For Summary Judgment. 
Review and revise. Legal 
Research and analysis. 
1/29/97 ROK Prepare Errata to Opposition 0.40 56.00 
to Motion to Dismiss. Prepare 140.00/hr 
letter to Utah Court. Review 
and Revise. 
Litigation 
ROK Prepare Errata to Plaintiffs' 1.00 110.00 
Opposition to Motion to 110.00/hr 
Dismiss. Review and revise. 
I26G 
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Hrs/Rate Amount 
2/3/97 ROK Prepare letter to Bryan 
Jackson re: enclosures of 
Opposition to Motion to 
Dismiss, etc. 
2/4/97 ROK Prepare for and attend court 
concerning hearing on 
Defendants' Motion to Dismiss. 
Conference with clients. 
0.40 
110.00/hr 
5.00 
110.00/hr 
44.00 
550.00 
2/5/97 ROK Conference with Bob Kurth 
regarding payment to Dan for 
engineer, retrieval of check 
from bank, punitive damages, 
preparation for Dan's 
deposition. Legal analysis. 
Construction Law 
1.00 
105.00/hr 
105.00 
2/6/97 ROK Prepare letter to Bryan 
Jackson re: whether 
deposition of Dan Wiarda is 
still going forward. 
2/16/97 ROK Review and evaluate proposed 
Orders concerning Motion to 
Dismiss, affidavit of 
attorney's fees, letters from 
Bryan Jackson to court, 
Findings of Fact and 
Conclusions of Law, and Order 
awarding attorney's fees. 
Conference with Clients re: 
same. Legal research and 
analysis. Review file. 
0.40 
110.00/hr 
1.75 
110.00/hr 
44.00 
192.50 
1263 
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Hrs/Rate Amount 
2/17/97 ROK Conference with Will Bishop 6.00 660.00 
and Bob and Laura concerning 110.00/hr 
the case, home construction, 
recent orders of the court, 
TPI report, engineering, etc. 
Legal analysis. 
2/18/97 ROK Prepare Objection to Affidavit 5.25 577.50 
of Counsel for Attorney's 110.00/hr 
Fees. Prepare Objection to 
Proposed Findings of Fact and 
Conclusions of Law. Review 
and revise Objections. 
Conference with clients re: 
same. Review file and 
documents. 
2/19/97 ROK Prepare letter to Bryan 0.50 55.00 
Jackson regarding Application 110.00/hr 
for Attorney's Fees, Objection 
to Fees, Depositions and 
payment for expert witnesses. 
2/25/97 ROK Review and evaluate Notices of 0.40 44.00 
Depositions and Returns of 110.00/hr 
Service for Kurt Sparenberg, 
Ken Laub, and Harry Harvey. 
3/3/97 ROK Telephone conference with Will 0.25 27.50 
Bishop regarding appearing at 110.00/hr 
the pre-trial conference. 
3/4/97 ROK Review letter from Will Bishop 1.00 110.00 
and telephone conference with 110.00/hr 
concerning what transpired at 
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Hrs/Rate Amount 
the pre-trial conference and 
with regard to the proposed 
Orders and objections thereto. 
Conference with Bob re: same. 
3/20/97 ROK Prepare letter to Bryan 0.50 
Jackson regarding setting new 110.00/hr 
pre-trial conference and for a 
hearing on his request for 
attorney's fees. 
4/5/97 ROK Review and evaluate new 1.00 
affidavit of counsel for 110.00/hr 
attorney's fees, Order 
awarding attorney's fees, 
certificate of mailing, and 
Order of Dismissal and Partial 
Summary Judgment. 
4/21/97 ROK Telephone conference with 0.25 
court clerk re: setting a 110.00/hr 
trial date and pre-trial 
conference. 
55.00 
110.00 
27.50 
5/3/97 ROK Review and evaluate Notice to 
Submit for Decision and Notice 
of hearing for pre-trial 
conference. 
0.20 
110.00/hr 
22.00 
6/13/97 ROK Telephone conference with Will 
Bishop re: pre-trial 
conference and preparation of 
pre-trial order. Conference 
with Bob re: same. 
0.50 
110.00/hr 
55.00 
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Hrs/Rate Amount 
6/17/97 ROK Court appearance at pre-trial 1.00 110.00 
conference. Discussion 110.00/hr 
concerning the outstanding 
Motion to Compel, which had 
not been ruled upon. The 
trial date was set. 
Conference with clients 
concerning what transpired at 
Court. 
7/7/97 ROK Prepare Motion to Request 3.00 330.00 
Ruling on items Concerning 110.00/hr 
Plaintiffs' Discovery via 
Motion to Compel. Review file 
and documents. 
8/4/97 ROK Review and evaluate 1.00 110.00 
Defendants' Objection to 110.00/hr 
providing further information 
regarding the office building 
and renewal of Defendant's 
Motion to Dismiss regarding 
Dan Wiarda, individually. 
Conference with clients 
concerning the same. 
8/15/97 ROK Review Notice of Jury Trial. 0.20 22.00 
110.00/hr 
11/10/97 ROK Prepare letter to Will Bishop 1.20 132.00 
regarding the home inspection 110.00/hr 
to take place on 11/17/97, the 
Motion to Dismiss, and the 
pending trial. Telephone 
conference with Mr. Bishop and 
Kurth, Robert & Laura Page 21 
Hrs/Rate Amount 
Bob regarding the Spectrum 
Article, Pre-Trial Order, and 
premises inspection. 
Conference with Bob re: same. 
11/17/97 ROK Telephone conference with Bob 1.00 110.00 
and Laura concerning the 110.00/hr 
meeting and inspection of the 
log home by Dan Wiarda, their 
engineer, Larry Pendleton, 
Bryan Jackson, etc. I 
informed them that I could not 
make it for the inspection. 
Legal analysis. 
11/20/97 ROK Telephone conference with 0.60 66.00 
Casey Dean's assistant of T£i. 110.00/hr 
Leave message for James Smith. 
Prepare letter to TPI 
regarding trial testimony aiid 
discovery information. 
11/24/97 ROK Prepare letter to Bob Kurth o.50 55.00 
regarding TPI trial costs arid 110.00/hr 
log grading information. 
11/25/97 ROK Prepare Reply to Defendants' 2.00 220.00 
Objection to Plaintiffs' 110.00/hr 
Request for Discovery 
concerning those items taken 
under advisement. Prepare 
Opposition to Defendant's 
Renewed Motion to Dismiss. 
Legal analysis. 
L261 
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Hrs/Rate Amount 
11/25/97 ROK Prepare Notice to Submit for 0.75 82.50 
Decision and Notice of Hearing. 110.00/hr 
12/8/97 ROK Prepare letter to Will Bishop 0.60 66.00 
regarding hearing on 110.00/hr 
Opposition to Motion to 
Dismiss and home inspection 
results. Telephone conference 
with Bob and Laura re: trial 
preparation and status. 
12/9/97 ROK Prepare letter to Quality 0.50 55.00 
Reporting re: investigation 110.00/hr 
of Defendants for Trial. 
Conference with Bob re: same. 
12/15/97 ROK Prepare letter to Antone 0.75 82.50 
Thompson and Prepare letter to 110.00/hr 
Chad Nay concerning meeting at 
Kurth log Home. Leave 
messages for Chad Nay and 
Antone Thompson. Telephone 
conference with Bob re: 
meeting. 
12/16/97 ROK Prepare for and attend court 4.00 440.00 
appearance on Motion to 110.00/hr 
Dismiss and Renewed Motion to 
Compel. A continuance was 
granted to 12/24/97. Meeting 
with Antone Thompson and Chad 
Nay at Kurth log Home. 
Conference with clients re: 
trial strategy and meeting. 
Legal analysis. 
izso 
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Hrs/Rate Amount 
12/16/97 ROK Prepare letter to Bryan 0.40 44,00 
Jackson regarding Pre-Trial 110.00/hr 
Order. Conference with Bryan 
concerning same. 
12/22/97 ROK Prepare letter to Bryan 0.30 33.00 
Jackson regarding changes to 110.00/hr 
Pre-Trial Order. 
12/23/97 ROK Prepare and fax letter to 1.00 110.00 
Bryan Jackson regarding 110.00/hr 
changes to Pre-Trial Order. 
Telephone conference with 
Bryan re: same. Prepare for 
hearing on Motion to Dismiss 
and Renewed Motion to Compel. 
12/24/97 ROK Prepare for and attend court 2.00 220.00 
appearance for Motion to 110.00/hr 
Compel and Motion to Dismiss. 
Discuss jury instructions and 
court ordered production. 
Conference with Bob and Laura 
concerning what transpired in 
Court and trial status. 
12/29/97 ROK Prepare for Trial. Review 6.00 660.00 
Depositions of Dan Wiarda and 110.00/hr 
Carolyn Wiarda. Conference 
with Bob regarding depositions 
and trial guestions. 
12/31/97 ROK Prepare for Trial. Review 6.50 715.00 
depositions of Clayton Cheney, 110.00/hr 
Paul Schmitt, and Ken Laub. 
Conference with Bob regarding 
trial questions and exhibits. 
Kurth, Robert & Laura Page 24 
Hrs/Rate Amount 
1/2/98 ROK Review file and prepare file 3.50 385.00 
for trial. Review depositions 110.00/hr 
and highlight depositions to 
be used at trial. 
1/8/98 ROK Prepare letter to Process 2.50 275.00 
Server concerning serving 110.00/hr 
witnesses for trial. Prepare 
Trial Subpoenas for trial 
witnesses. 
1/9/98 ROK Prepare letter to Will Bishop 0.50 55.00 
regarding trial witnesses and 110.00/hr 
jury instructions. 
ROK Prepare letter to Bryan 0.40 44.00 
Jackson regarding Harry Harvey 110.00/hr 
deposition being used at trial. 
1/10/98 ROK Prepare letter to Bishop 0.40 44.00 
regarding Monday meeting at 110.00/hr 
Kurth Log Home to discuss 
trial strategy. 
1/12/98 ROK Conference with Will Bishop 5.50 605.00 
and Bob and Laura Kurth at Log 110.00/hr 
Home regarding trial tactics, 
strategy and preparation. 
1/14/98 ROK Conference with legal 10.00 1,100.00 
assistant regarding 110.30/hr 
preparation of jury 
instructions. Prepare jury 
instructions. Telephone 
conferences with various trial 
witnesses, i.e., Shawn Ekker, 
Allen Bratton, Robert Arnold, 
Larry Pendleton, etc. Prepare 
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exhibits for use at tri, 1. 
Copy Exhibits for trial at 
KINKOS (including photographs) 
and enlarge exhibits. 
1/15/90 ROK Prepare jury instructions. 1.50 165.00 
Review and revise jury 110.00/hr 
instructions. 
1/16/90 ROK Prepare letter to Bryan 1.00 110.00 
Jackson regarding exhibits to 110.00/hr 
be used at trial and Harry 
Harvey's deposition. 
Telephone conference with 'cfre 
Defendants' insurance carrier 
in Colorado concerning the 
subpoena and discovery 
requests. Conference witi Bob 
re: same and trial statu. 
1/19/90 ROK Prepare and revise jury 7.50 825.00 
instructions to be used at 110.00/hr 
trial. Prepare letter to 'ill 
Bishop and letter to Bryan 
Jackson regarding jury 
instructions, witnesses, and 
exhibits. Prepare exhibit 
list and witness list. 
Prepare proposed trial 
schedule. Review and Revise• 
Jackson's office concerning 
the jury instructions and 
sending them via facsimile 
from Florida. Telephone 
conference with Will Bishop 
re: same. Conference with 
Bob regarding same. 
2237 
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1/22/98 ROK Telephone conference with Will 9.50 1,045.00 
Bishop regarding hearing on 110.00/hr 
jury instructions and 
pre-trial order. Prepare 
exhibits for trial. Prepare 
questions for witnesses. 
Legal analysis. 
1/23/98 ROK Prepare revised exhibit list 9-25 1,017.50 
and witness list. Prepare 110.00/hr 
exhibits to be used at trial-
Travel to Cedar City and me^t 
with Will Bishop and Bryan 
Jackson concerning jury 
instructions, witnesses, 
exhibits, and trial schedule-
Meet with Chad Nay to prepare 
for trial. Meet with Bob 
Kurth to determine trial 
strategy. Telephone 
conference with Clayton 
Cheney, Larry Pendleton, Sh#wn 
Matthews, and Steve Weber 
concerning trial testimony. 
1/24/98 ROK Conference with Will Bishop 9.25 1,017.50 
and Bob and Laura Kurth 110.00/hr 
regarding trial strategy and 
testimony. Prepare questions 
for trial for Boh K\irt.tv. 
Review exhibits with Will 
Bishop. Legal analysis. 
1/25/98 ROK Prepare questions for Bob 4.50 495.00 
Kurth. Prepare cross 110.00/hr 
examination questions for Dan 
125G 
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Hrs/Rate Amount 
1/28/98 ROK Second day of trial. Assist 16.25 1,787.50 
with questioning of Mr. Bob 110.00/hr 
Kurth. Prepare and meet with 
James Smith concerning his 
testimony. Review TPI report. 
Discuss TPI reports with Mr. 
Jackson. Conduct direct and 
re-direct examination of James 
Smith, TPI, expert witness. 
Meet with Chad Nay to discuss 
trial testimony. Review Mr. 
Nay's deposition. Prepare 
questions for Mr. Nay. 
1/29/98 ROK Third day of trial. Assist 17.00 1,870.00 
with questioning of Bob Kurth 110.00/hr 
and re-direct of Bob Kurth. 
Question Chad Nay on direct 
examination. Conference with 
Chad Nay re: trial testimony 
and Ken Laub. Meet with 
Antone Thompson concerning 
Arnold Coon's proposed 
testimony and reports for 
Defendants. Prepare questions 
for Arnold Coon and Antone 
Thompson. 
1/30/98 ROK Fourth day of Trial. Cross 10.25 1,127.50 
examine Ken Laub, trainee 110.00/hr 
building inspector. Complete 
direct examination of Chad 
Nay, meet with Clayton Cheney 
concerning trial testimony 
schedule; meet with Brad 
Schmutz regarding testimony; 
meet with Antone Thompson re: 
1254 
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trial testimony. Question 
Antone Thompson of TNT 
Engineering, expert witness. 
Conference with Will Bishop 
and Bob and Laura regarding 
trial status and progress. 
1/31/98 ROK Contact Pat Wall concerning 7.75 852.50 
testifying on Monday morning. 110.00/hr 
Prepare questions for Tony 
Thompson, Pat Wall, Clayton 
Cheney, Kurt Sparenberg, Lar*y 
Pendleton, and Laura Kurth. 
Determine what exhibits will 
be used for what witnesses. 
Conference with Kurt 
Sparenberg regarding trial 
testimony. 
2/2/98 ROK Fifth day of trial. Question 11.25 1,237.50 
Antone Thompson, Pat Wall, 110.00/hr 
Clayton Cheney, Larry 
Pendleton, Kurt Sparenberg, 
and assist with questioning of 
Laura Kurth. Prepare cross 
examination questions and 
exhibits for Dan Wiarda. 
Review Dan Wiarda!s deposition. 
2/3/98 ROK Sixth day of trial. Prepare 10.00 1,100.00 
Laura for cross examination. 110.00/hr 
Assist with cross-examinatiori 
of Dan Wiarda. Conference 
with Bob and Laura regarding 
status and progress. 
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2/4/98 ROK Seventh day of trial. 15.30 1,683.00 
Participate in trial. Cross 110.00/hr 
examine Paul Schmitt, Dennis 
Phelps, Arnold Coon, the 
Platts, Bernie Reber, and 
other Defense witnesses. 
Review depositions of Dennis 
Phelps and Paul Schmitt. Work 
on jury instructions after 
trial before court with Bryan 
Jackson and Will Bishop. 
Conference with Bob and Laura 
regarding trial. Prepare 
closing argument outline, jury 
verdict form, and list of 
damages. 
2/5/98 ROK Eighth day of trial. 10.75 1,182.50 
Participate in trial. 110.00/hr 
Conduct rebuttal direct 
examination of Antone Thompson 
and Chad Nay. Participate in 
rebuttal presentation. Direct 
viewing of Home site with 
jury, counsel and parties. 
Assist with preparation of 
exhibits for closing. Receive 
jury verdict for $745,000.00 
and conference with Bob, Laura 
and Will Bishop regarding 
saoie. Discuss possibilities 
of collection. 
For professional services rendered 375.75 $41,33 9.50 
Balance due $41,339.50 
lis 
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Record at 1187 
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WILLARD R. BISHOP, P. C. 
Willard R. Bishop - #0344 
Attorney for Plaintiffs 
P. O. Box 279 
Cedar City, UT 84721-0279 
Telephone: (435) 586-9483 
IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY 
STATE OF UTAH 
ROBERT KURTH and LAURA KURTH, 
individually, and as TRUSTEES OF THE 
KURTH REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, individually 
and LONETREE SERVICES, INC., a Utah 
corporation; dba LONETREE LOG 
HOMES, 
Defendants. 
STATE OF UTAH ) 
:ss. 
County of Iron ) 
COMES NOW WILLARD R. BISHOP, who being duly sworn upon oath, deposes and states 
as follows: 
1. Affiant is co-counsel of record for Plaintiffs in this matter. 
2. Affiant is a duly licensed member of the Utah State Bar, and has practiced law in the 
area of Southern Utah going on 25 years. 
11B7 
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AFFIDAVIT OF WILLARD R. BISHOP 
Civil No. 950500549 
Honorable Robert T. Braithwaite 
3. Affiant was retained by Plaintiffs at Affiant' s normal, hourly rate of $ 150.00 per hour, 
to assist co-counsel Robert O. Kurth, Jr., in the representation of Plaintiffs' interests. 
4. Attached hereto and incorporated by this reference is an accounting of the attorney 
fees and costs incurred by Plaintiffs in connection with Affiant's representation of Plaintiffs. Said 
accounting is true and correct, with respect to the time, effort, and costs expended by Affiant in the 
representation of Plaintiffs. 
5. Among other things, Defendants asserted a counterclaim, seeking to foreclose a 
purported mechanic's lien pursuant to the provisions of UCA 38-1-1 et. seq. (1953, as amended). 
Defendants were not successful in their mechanic's lien enforcement action, and Plaintiffs were and 
are, the prevailing parties in this case, and particularly, prevailed against Defendants, and each of 
them, insofar as Defendants claims of mechanic's lien enforcement are concerned. 
6. As shown by the attached accounting, Affiant's total bill to Plaintiffs for Affiant's 
services and representation of Plaintiffs, comes to $15,323.07. 
7. Because of the interlinked nature of the claims of the parties in this action, the time 
spent by Affiant cannot be broken out specifically between time spent in order to assert and prevail 
upon Plaintiffs' claims, and that time spent in defending against Defendants' mechanic's lien 
foreclosure claims. As a result, Affiant hereby allocates one-half of his time and costs, to the defense 
of Plaintiffs' interests against Defendants' mechanic's lien claims. This is appropriate because the 
2 
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assertion of Plaintiffs' claims necessarily constituted a defense against Defendants' mechanic's lien 
enforcement claims. 
8. In the opinion of Affiant, the sum of $7,661.54 is a fair and reasonable attorney fee 
to be awarded to Plaintiffs as and for attorney fees to be taxed as costs against Defendants, jointly 
and severally, in this matter. 
DATED this /&&. day of February, 1998. 
WILLARD R. BISHOP 
Attorney for Plaintiffs 
SUBSCRIBED AND SWORN TO before me this 1/)^ day of February, 1998. 
NOTARY PUBOCl 
1
 £TATEOFUTAR-
1HBrtSTEPHOeOM 
c& 
NOTARY PUBLIC 
My commission expires: £-ft-ffi 
Residing in: CI drt.A ft U* • UitlK, 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I mailed a full, true, and correct copy of the within and 
foregoing document to Mr. J. Bryan Jackson, Esq., Attorney at Law, P. O. Box 519, Cedar 
City, Utah 84721-0519, and to Mr. Robert O. Kurth, Jr., Esq., Kurth and Associates, 
Attorneys at Law, P. 0. Box 42816, Las Vegas, NV 89116-2816, by first-class mail, postage 
folly prepaid this 10¥\ day of February, 1998. 
Secretary 
4 
WILLARD R. BISHOP, P.C. 
Willard R. Bishop 
36 North 3 00 West 
P.O. Box 279 
Cedar City, Utah 84720 
Kurth, Rob (E) 
c/o Bob and Laura Kurth 
2661 East New Harmony Hwy 144 
P.O. Box 593 
New Harmony UT 84757-0593 
February 10, 1998 
In reference to: Property Lien 
WB96193 
Invoice # 32197 
Professional services 
05/20/96 WRB Telephone Call 
to Mr. Kurth, re various 
procedural matters in Utah cases. 
06/10/96 WRB Telephone Call 
from Mr. Kurth re affiliation in 
lien foreclosure. 
06/11/96 WRB Conference 
with Mr. Kurth re status of lien 
foreclosure action. 
07/30/96 WRB Telephone Call 
from Mr. Robert Kurth, Esq. Court 
appearance. Participate in 
pretrial conference. 
09/30/96 WRB Conference 
with Kurths re case status. 
02/04/97 WRB Review Docs 
Review faxed documents. Confer 
briefly with Attorney Kurth re 
argument on Mr. Jackson's motion 
to dismiss/motion for summary 
j udgment. 
Hrs/Rate 
0.50 
120.00/hr 
0.20 
120.00/hr 
0.80 
120.00/hr 
0.50 
120.00/hr 
0.90 
120.00/hr 
0.30 
150.00/hr 
Amount 
60.00 
24.00 
96.00 
60.00 
108.00 
45.00 
1183 
Kurth, Rob (E) 
02/17/97 WRB 
WRB 
03/04/97 WRB 
03/19/97 
06/13/97 
06/17/97 
08/15/97 
08/25/97 
09/24/97 
11/10/97 
WRB 
WRB 
WRB 
WRB 
WRB 
WRB 
WRB 
12/10/97 WRB 
Conference 
with Rob Kurth, and Mr. and Mrs. 
Bob Kurth. 
Conference 
Drive to Kurth property. Confer 
with Rob, Robert and Laura Kurth. 
Inspect problems in home 
construction. Return to Cedar. 
Draft Letter 
Dictate letter to Mr.Kurth. Court 
appearance re pretrial order, 
motion to compel, objections to 
Mr. Jackson's proposed documents. 
Telephone Call 
to Rob Kurth, re pretrial 
conference, depositions, response 
to claim for attorney fees. 
Telephone Call 
from Rob Kurth, re pretrial 
confernce and pretrial order. 
Conference 
with Rob Kurth. Court appearance 
at pretrial conference. 
Telephone Call 
to clerk, re defective notice. 
Draft Letter 
Dictate letter to Rob Kurth, Esq. 
Draft Letter 
Dictate letter to Rob Kurth. 
Telephone Call 
from Mr. Kurth, Sr. Review fx with 
Mr. Kurth Jr. Confer by phone with 
both re Sepectrum article, 
11/17/97 premises inspection, 
pretrial order, opposition to 
motion to dismiss. 
Review Docs 
Review court calendar.Telephone 
call to Mr. Kurth. 
Hrs/Rate 
2.50 
150.00/hr 
2.20 
150.00/hr 
0.50 
150.00/hr 
0.40 
150.00/hr 
0.40 
150.00/hr 
0.60 
150.00/hr 
0.10 
150.00/hr 
0.10 
150.00/hr 
0.10 
150.00/hr 
0.50 
150.00/hr 
Page 2 
Amount 
375.00 
330.00 
75.00 
60.00 
60.00 
90.00 
15.00 
15.00 
15.00 
75.00 
0.10 
150.00/hr 
15.00 
i. 
Kurth, Rob (E) 
12/16/97 WRB 
12/24/97 
01/12/98 
01/15/98 
01/19/98 
WRB 
WRB 
WRB 
WRB 
WRB 
01/20/98 WRB 
01/22/98 WRB 
01/23/98 WRB 
WRB 
Miscellaneous 
Court appearance re pending 
motions. Continued to 12/24/97 at 
9:00 a.m. Confer with Kurths. 
Miscellaneous 
Tell "war story" to Kurths. 
Miscellaneous 
Court appearance concerning motion 
to compel and motion to dismiss. 
Travel 
to New Harmony. Confer with Rob, 
Bob, and Laura Kurth re trial 
tactic's and preparation. Return 
to Cedar City. 
Telephone Call 
Return Harry Harvey phone call. 
Leave message on machine. 
Review Docs 
from Rob Kurth. Phone call to Rob 
Kurth, re jury instructions. Phone 
call to Mr. Jackson's office. 
Miscellaneous 
Check with clerk re status review. 
No such review on calendar. 
Confer with Mr. Jackson. 
Miscellaneous 
Check status. Telephone call to 
Mr. Jackson, Mr. Kurth. Discuss 
exhibits, jury instructions, 
schedule for tomorrow. 
Review Docs 
in file. Confer with Rob Kurth re 
jury instrustions. Confer with Rob 
Kurth and Bryan Jackson re 
exhibits and instructions. 
Court Hearing 
Court appearance re exhibits and 
instructions. Discuss case status 
with Judge Braithwaite and Mr. 
Jackson. 
Hrs/Rate 
0.50 
150.00/hr 
0.20 
150.00/hr 
0.70 
150.00/hr 
4.40 
150.00/hr 
0.10 
150.00/hr 
0.30 
150.00/hr 
0.30 
150.00/hr 
0.30 
150.00/hr 
2.50 
150.00/hr 
0.60 
150.00/hr 
Page 3 
Amount 
75.00 
NO CHARGE 
105.00 
660.00 
15.00 
45.00 
45.00 
45.00 
375.00 
90.00 
1181 
Kurth, Rob (E) 
01/24/98 WRB Travel 
to Kurth home. Work on Bob 
Kurth's interrogation outline and 
exhibits. 
WRB Miscellaneous 
Ride horse Roundy, in company of 
dog Bear, while waiting for Bob 
Kurth outline developement. 
WRB Miscellaneous 
continue working on Bob Kurthfs 
interrogation outline and 
exhibits. Read Bob Kurth 
deposition. View copy of videotape 
exhibits P-39 and P-40 with Rob 
Kurth. 
01/26/98 WRB Travel 
Review and work on witness 
interrogation. Return to Cedar. 
01/27/98 WRB Miscellaneous 
First day of trial. Organize for 
trial. Go to court. Confer with 
Mr. Jackson. Participate in jury 
selection. Begin questioning of 
Robert Kurth. Work with Court and 
clerk to establish workability of 
video presentation for next day. 
01/28/98 WRB Trial 
Second day of trial. Work on trial 
matters. Continue questioning of 
Mr.Kurth. Assist with notes in 
vross-examination of M. Smith, TPI 
expert witness. Question Mr. Kurth 
re photographic exhibits. 
01/29/98 WRB Trial 
Third day of trial. Complete 
questioning of Mr. Robert Kurth. 
Assit Rob Kurth with notes on 
beginning questioning of Chad Nay, 
building inspector. 
Hrs/Rate 
2.30 
150.00/hr 
Page 4 
Amount 
345.00 
2.00 NO CHARGE 
150.00/hr 
3 .80 
1 5 0 . 0 0 / h r 
2 .30 
1 5 0 . 0 0 / h r 
8 .30 
1 5 0 . 0 0 / h r 
7 .50 
1 5 0 . 0 0 / h r 
8 .10 
1 5 0 . 0 0 / h r 
570 .00 
345 .00 
1 , 2 4 5 . 0 0 
1 , 1 2 5 . 0 0 
1 , 2 1 5 . 0 0 
1180 
Kurth, Rob (E) 
01/30/98 WRB Trial 
Fourth day of trial. Organize all 
exhibits by number. Assit Rob 
Kurth with notes re 
cross-examination of Ken Laub, 
trainee building inspector, and 
with notes re examinatio of Chad 
Nay, building inspector. Examine 
Brad Schmutz re appraisal factors. 
Assit Rob Kurth with notes re his 
examination of Tony Thompson. 
02/03/98 WRB Miscellaneous 
Sixth day of trial. Continue trial 
participation. Cross-examine 
Daniel Wiarda. 
Research 
damages law. 
Research 
Continued research. 
Miscellaneous 
participate in fifth day of trial. 
Witnesses were Tony Thompson, 
Clayton Cheney, pat Wall, Laura 
Kurth. 
Miscellaneous 
Seventh day of trial. Continue 
trial work. Work on jury 
instructions and exhibits until 
late. 
02/05/98 WRB Miscellaneous 
Eigth day of trial. Begin work on 
closing statement. Participate in 
rubuttal presentation. View site 
with jury. Continue work on 
summation. Present closing 
argument. REveive jury verdict for 
$745,000. Dictate judgment on 
verdict, letter to Mr. Jackson. 
Confer with Rob, Bob, and Laura 
Kurth re collection possibilities. 
Hrs/Rate 
7.30 
150.00/hr 
02/04/98 WHL 
WHL 
WRB 
WRB 
1.20 
120.00/hr 
1.00 
120.00/hr 
8.70 
150.00/hr 
Page 5 
Amount 
1,095.00 
8.30 1,245.00 
150.00/hr 
144.00 
120.00 
1,305.00 
10.80 1,620.00 
150.00/hr 
12.00 1,800.00 
150.00/hr 
For professional services rendered 104.20 $15,147.00 
11 
Kurth, Rob (E) 
Additional charges: 
09/13/96-Fax 
Received fax. 
12/05/96-Fax 
Received fax. 
12/09/96-Fax 
Sent fax to 438-5810. 
01/13/97-Fax 
Received fax . 
01/31/97-Fax 
Received fax . 
02/20/97-Postage 
-Copies 
03/04/97-Postage 
-Copies 
06/16/97-Fax 
Received fax from 586-4681, 
06/19/97-Postage 
-Copies 
08/27/97-Postage 
-Copies 
09/25/97-Postage 
-Copies 
11/10/97-Fax 
12/08/97-Fax 
Received fax. 
01/07/98-Postage 
Oty/Price 
40 
1.00 
1 
1.00 
2 
1.00 
17 
1.00 
49 
1.00 
1 
0.55 
7 
0.25 
1 
0.55 
5 
0.25 
18 
1.00 
1 
1.19 
12 
0.25 
1 
0.32 
6 
0.25 
1 
0.32 
3 
0.25 
1 
1.00 
1 
1.00 
1 
Page 6 
Amount 
40.00 
1.00 
2.00 
17.00 
49.00 
0.55 
1.75 
0.55 
1.25 
18.00 
1.19 
3.00 
0.32 
1.50 
0.32 
0.75 
1.00 
1.00 
0.32 
0 . 3 2 
1178 
Kurthf Rob (E) 
01/07/98-Copies 
01/09/98-Fax 
Received faxes. 
01/12/98-misc. 
Service paid by WRB 
01/16/98-Fax 
Received fax from 351-5660. 
-Fax 
01/19/98-Postage 
-Copies 
-Fax 
Received fax. 
Total costs 
Total amount of this bill 
Balance due 
Otv/Price 
1 
0.25 
4 
1.00 
1 
17.25 
3 
1.00 
1 
1.00 
1 
0.32 
3 
0.25 
9 
1.00 
$15 
$15 
Page 7 
Amount 
0.25 
4.00 
17.25 
3.00 
1.00 
0.32 
0.75 
9.00 
$176.07 
,323.07 
,323.07 
Please put the WB/WL number on all correspondence and payments, 
THANK YOU FOR YOUR PAYMENT. 
Effective March 22, 1998, our area code will change from 801 to Utah's 
new 435 area code. 
Our telephone number now is (435) 586-9483. 
117? 
Memorandum of Costs 
Record at 1251 
Addendum 4c 
ROBERT O. KURTH, JR. 
Utah Bar No. 6762 
KURTH & ASSOCIATES 
P.O. Box 42816 
Las Vegas, NV 89116 
(702) 438-5810 
WILLARD R. BISHOP, ESQ. 
Utah Bar No. 0344 
WILLARD R. BISHOP, P.C. 
P.O. Box 279 
Cedar City, UT 84721 
Attorneys for Plaintiffs 
- i n ;"' . i 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
ROBERT KURTH AND LAURA KURTH, 
individually, and as TRUSTEES OF THE KURTH 
REVOCABLE TRUST, 
Plaintiffs, 
vs. 
DANIEL R. WIARDA, INDIVIDUALLY, AND 
D/B/A LONETREE LOG HOMES; LONETREE 
SERVICES, INC., a Utah Corporation; ALL 
UNKNOWN PERSONS WHO CLAIM ANY 
INTEREST IN THE SUBJECT MATTER OF THE 
ACTION, DOES I-X inclusive, WHOSE TRUE 
NAME(S) IS(ARE) UNKNOWN, 
Defendants. 
Case No. 950500549 
Judge Robert T. Braithwaite 
COMES NOW Plaintiffs, ROBERT KURTH and LAURA KURTH, individually, and 
as Trustees of the KURTH REVOCABLE TRUST ("KURTHS"), by and through their counsel, 
ROBERT O, KURTH, JR., and WILLARD R. BISHOP, and hereby submit their Memorandum of 
Costs and Disbursements as the prevailing party in this action, and pursuant to Rule 54(d) and (e) 
of the Utah Rules of Civil Procedure. 
iZol 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
SHERIFF'S FEES: 
Jefferson County, Colorado 
PROCESS SERVER: 
Kelletos & Associates, Inc. 
Legal Express 
TOTAL PROCESS SERVER: 
INVESTIGATIVE COSTS: 
01/06/98 Quality Reporting Service 
KURTH SURETY BOND PREMRJM: 
POSTAGE & DELIVERY: 
$300.00 
$ 27.50 
$ 101.01 
$ 327.50 
$ 270.00 
$ 1,467.00 
UPS 
Postmaster 
Postmaster 
Postmaster 
Postmaster 
ASAP Mail & Copy $ 9.65 
Postmaster $25.75 
ASAP Mail & Copy $4.35 
9/12/96 
01/31/97 
03/04/97 
05/08/97 
08/29/97 
12/15/97 
01/09/98 
01/16/98 
TOTAL POSTAGE & DELIVERY: 
FILING EXPENSES: 
12/26/95 
12/19/95 
03/15/96 
03/15/96 
TOTAL FILING EXPENSES: 
COPYING EXPENSES: 
10/13/95 Videos (CTV-12) 
- 2 -
$23.00 
$18.00 
$32.00 
$6.00 
$4.00 
Answer and Counterclaim $ 90.00 
Filing of Complaint $120.00 
Jury Demand Fee (950500549) $ 50.00 
Jury Demand Fee (950500465) $ 50.00 
$ 122.75 
$ 310.00 
$100.00 
i c o 'J 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
11/07/96 
11/11/96 
11/11/96 
12/02/96 
01/27/97 
02/16/97 
02/28/97 
03/04/97 
06/16/97 
12/12/97 
01/05/98 
01/6/98 
01/09/98 
01/14/98 
01/14/98 
01/15/98 
01/22/98 
01/29/98 
Office Max 
Office Max 
$ 4.62 
$ 10.03 
ASAP Mail & Copy $ 10.91 
ASAP Mail & Copy $ 78.04 
ASAP Mail & 
Office Max 
Office Max 
Office Max 
Rollographics 
Kinkos 
Office Depot 
Office Max 
Office Max 
Smiths 
Kinkos 
Kinkos 
Aaron Brothers 
R&J Services 
Copy $ 14.25 
$ 10.97 
$ 20.28 
$64.96 
$101.77 
$ 1.87 
$ 46.55 
$ 40.03 
$139.17 
$ 27.43 
$ 61.74 
$123.42 
$207.67 
$ 3.71 
TOTAL COPYING EXPENSES: 
WITNESS FEES: 
JAMES SMITH, TIMBER PRODUCTS INSPECTION 
LARRY PENDLETON 
ROBERT ARNOLD 
CLAYTON CHENEY 
ALLEN BRATTON 
PAT MATTHEWS 
$2,618.20 
$ 17.00 
$ 17.00 
$ 17.00 
$ 17.00 
$ 17.00 
1 KURT SPARENBERG $ 17.00 
2 SHAWN EKKER $ 17.00 
3 CHAD NAY $ 17.00 
4 I ANTONE THOMPSON $ 17.00 
$2,970.00 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
CAROLYN WIARDA 
HARRY HARVEY 
STEVE WEBER 
CLAIR HANSEN 
BRADFORD C. SCHMUTZ 
PAT WALL 
TOTAL WITNESS FEES: 
DEPOSITION EXPENSES: 
HARRY HARVEY 
Transcript 
DANIEL R. WIARDA 
Original/Copy 
Mileage Expenses 
Appearance Fee 
PAUL SCHMITT 
Original/Copy 
Mileage Expenses 
Appearance Fee 
DENNIS PHELPS 
Transcript 
CHAD NAY 
Transcript 
CLAYTON CHENEY 
Original/Copy 
Mileage Expenses 
Exhibits 
Appearance Fee 
KEN LAUB 
Transcript 
$ 42.50 
$556.50 
$555.00 
$33.00 
$120.00 
$ 81.00 
$322.50 
$471.00 
$ 33.00 
$ 7.50 
$120.00 
$ 75.00 
$ 17.00 
$ 17.00 
$ 17.00 
$ 17.00 
$ 17.00 
$ 37.00 
$ 5,863.20 
-4-
izis 
TOTAL DEPOSITION EXPENSES: $ 2.937.10 
TOTAL COSTS: $12.465.98 
WHEREFORE, the KURTHS respectfully request that the foregoing costs in the 
amount of $12,465.98 be taxed against the Defendants and included in the Verdict Judgment. 
Additionally, the KURTHS request such relief this Court deems appropriate. 
DATED this 5th day of March, 1998. 
Respectfully submitted by, 
KURTH & ASSOCIATES 
1II LAURA KURTH 
Transcript $146.50 
2' 
ROBERT KURTH 
3II Transcript $201.10 
41 KURT SPARENBERG 
Transcript $172.50 
5" 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
Robert O. Kurth, Jr. 
1 6 II Utah Bar No. 6762 
Willard R. Bishop 
17 || Utah Bar No. 0344 
Attorneys for Plaintiffs 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
281 _5_ ^ 2 4 7 
/Wrdz 
ill VERIFICATION 
STATE OF NEVADA ) 
2II ) ss. 
COUNTY OF CLARK ) 
23 
24 
ROBERT O. KURTH, JR., being first duly sworn upon oath, deposes and says that 
he is the attorney of record for the Plaintiffs in the above-captioned matter, along with Willard R. 
Bishop, Esq., and that to the best of his knowledge and belief this Memorandum of Costs and 
Disbursements is correct and the above-listed costs and disbursements have been necessarily incurred 
during the course of his representation in the above-entitled action. 
FURTHER AFFIANT SAYETH NAUGHT. 
DATED this 5th day of March, 1998. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 || ROBERT O. KURTH, JR. 
Utah Bar No. 6762 
13 || Attorney for Plaintiffs 
14 
15 1 STATE OF NEVADA ) 
) ss. 
16 II COUNTY OF CLARK ) 
17 On this 5th day of March, 1998, personally appeared before me, a Notary Public, in 
18 and for the County of Clark, State of Nevada, the undersigned, Robert O. Kurth, Jr., who 
19 acknowledged to me that he executed the above and foregoing Memorandum of Costs and 
20 Disbursements, freely and voluntarily, for the purposes mentioned therein; and that the statements 
21 contained therein are true of his own knowledge, except for those matters therein contained stated 
22 upon information and belief, and as to those matters, he believes them to be true. 
- - : ? • - ; « * * 
25 jj #^S4% STATS Or' M£VADA i County ana State. 
" $ • * & $ Couniy or CinrK 
9 £ „ :. VV l2g / DARREN GUY 
z o
 » ^.S$< Apr-!. No 96-1633-1 
27" 
28 
1>K)TARY P J ^ O C , in and for said 
1240 
I 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
CERTIFICATE OF SERVICE/MAILING 
I hereby certify that I mailed a true and complete copy of the above and foregoing 
Plaintiffs' Memorandum of Costs and Disbursements by way of U.S. Mail, first class, priority, 
postage fully prepaid thereon, this 5th day of March, 1998, to the following: 
J. Bryan Jackson, Esq. 
P.O. Box 519 
Cedar City, Utah 84721-0519 
Attorney for Defendants 
Willard R. Bishop, Esq. 
Willard R. Bishop, P.C. 
P.O. Box 279 
Cedar City, UT 84721 
Co-counsel for Plaintiffs / J /f JL~^* 
An employee of KURTH 
Supplemental bill of TPI 
Record at 1324 
Addendum 4d 
TO: 
TIMBER 
PRODUCTS 
INSPECTION 
KURTH AND ASSOCIATES 
PO BOX 4 2 8 1 6 
LAS VEGAS, NV 89116 
ATTN: BOB KURTH JR 
P.O. Box 55878, Portland, Oregon 97238 503/254-0204 
Hh 
'pj FEB 1 3 1238 | | | 
INVOICE NO. 
Account No. 
Inspector 
P.O. No. 
Contract No. 
00040960 
02/09/98 
19-132 
JWS - 36 
TERMS — NET 10 DAYS — A 11/2% Service Charge will be applied to any unpaid balance over 30 days. 
TP REPORT NO. 98-009 TP INSPECTOR: JAMES SMITH 
FOR: INSPECTION, REPORT, TRAVEL, COURT APPEARANCE AND 
CONSULTING PER YOUR 1-22-98 LETTER OF REQUEST 
1-26 JWS TRAVEL (PRORATED WITH OTHER WORK/BILL ONE WAY 
7.5 HRS @ $60/HR 
MILEAGE: 414 MILES @ $.30/MILE 
LODGING: 
MEALS: 
1-27 JWS INSPECTION: 4 HRS (MIN) § $75/HR 
JWS REPORT: 2 HRS @ $60/HR 
CHD REPORT & CLERICAL: 2 HRS @ $60/HR 
JWS CONSULTING: 
LODGING: 
MEALS: 
1-28 JWS COURT APPEARANCE: 
3.75 HRS @ $75/HR 
$ 
8 HRS (MIN) @ $125/HR 1, 
OVERNIGHT FEE SATURDAY DELIVERY 
TOTAL $2,618.20 
RECEIVED RETAINER CHECK NO. 1457 ( 1,800.00) 
BALANCE DUE $818.20 
ONLY 
4 5 0 . 0 0 
1 2 4 . 2 0 
7 5 . 0 0 
2 0 . 0 0 
3 0 0 . 0 0 
1 2 0 . 0 0 
1 2 0 . 0 0 
2 8 1 . 2 5 
7 5 . 0 0 
2 0 . 0 0 
0 0 0 . 0 0 
3 2 . 7 5 
THANKYOU 
1324 
Supplemental bill of TNT Engineering 
Record at 1322 
Addendum 4e 
[gigineering PHONE NO. : 881 586 1345 P01 
TnT E n g i n e e r i n g . j^l *-^  
350 South 500 W<=>st 
Cedar C i t y , Utah 847?0 
Feb. 18, 1998 
^>l!X (,V 1» 
Robert O. Kurth, Jr. 
P.O.BOX 42816 J0b# BKlSb: 
Las Vegay, Nv. 89116 Inv.# BKI-2-98 
TO BILL YOU FOR: Engineering of house located <a 2661 East Hwy. 
144 Nw New Harmony/ Iron Co.,Ut.(Bob Kurth 
home) 
Preparation of Structural Remedies « $1,895.00 
For 2 additional insp. 
Preparation of video still shots for ana.ly.sis $ 325.00 
Preparation & video of wall log example for spiking—$ 250.00 
Prep. & review of A. Coons calculations & trial $ 500.00 
TOTAL AMOUNT DUE THIS INVOICE -$2.970.00 
Please indicate job number and invoice number on payment and make 
check payable to: 
TNT ENGINEERING 
350 South 500 West 
Cedar City, Utah 84720 
N£ K. THOMPSONS P. E. 
lUZ 
Tab 5 
Utah Code Annotated § 38-1-1, et. seq. 
(1953, as amended) 
Addendum 5a 
LIENS 38-1-3 
TITLE 37 
LIBRARIES 
•numbered by Laws 1992, ch. 241, §§ 257, 
1,1011
 258, 260 to 304.) 
Chapter 
8. Self-Service Storage Facilities. 
9. Penalty for Wrongful Lien. 
10. Oil, Gas, and Mining Liens. 
11. Residence Lien Restriction and Lien Recovery Fund Act. 
12. Notice of Lien Filing. 
rl lavf Library [Renumbered]. 
rf libraries [Renumbered]. 
K»ty Public Libraries [Renumbered]. 
8$ Library [Renumbered]. 
liitory Libraries [Renumbered]. 
CHAPTER 1 
STATE LAW LIBRARY 
(Renumbered by Laws 1992, ch. 241, 
§§ 272 to 283.) 
HJ0 37.M2. Renumbered as §§ 9-7-301 to 9-7-312. 
CHAPTER 2 
CITY LIBRARIES 
(Renumbered by Laws 1992, ch. 241, 
§§ 284 to 293.) 
I to 37-2-10. Renumbered as §§ 9-7-401 to 9-7-410. 
CHAPTER 3 
COUNTY PUBLIC LIBRARIES 
(Renumbered by Laws 1992, ch. 241, 
§§ 294 to 304.) 
1 to 37-3-11. Renumbered as §§ 9-7-501 to 9-7-511. 
CHAPTER 4 
STATE LIBRARY 
•numbered by Laws 1992, ch. 241, §§ 258, 261 to 263, 
268, 269, 271.) 
4-1 to 37-4-10. Renumbered as §§ 9-7-201, 9-7-204 to 
9-7-206, 9-7-211, 9-7-212, 9-7-214. 
CHAPTER 5 
DEPOSITORY LIBRARIES 
^numbered by Laws 1992, ch. 241, §§ 257, 260, 264 to 
267, 270.) 
r
*-l to 37-5-8. Renumbered as §§ 9-7-101, 9-7-203, 
9-7-207 to 9-7-210, 9-7-213. 
^ 
TITLE 38 
LIENS 
ipter 
2 Mechanics' Liens. 
• Miscellaneous Liens. 
= • Lessors'Liens. 
• Common Carriers' Liens. 
• Judgment Lien — United States Courts. 
• federal Tax Liens. 
' Hospital Lien Law. 
CHAPTER 1 
MECHANICS' LIENS 
Section 
38-1-1. Public buildings not subject to act. 
38-1-2. "Contractors" and "subcontractors" denned. 
38-1-3. Those entitled to lien — What may be attached. 
38-1-4. Amount of land affected — Lots and subdivisions 
— Franchises, fixtures, and appurtenances. 
38-1-5. Priority — Over other encumbrances. 
38-1-6. Priority over claims of creditors of original con-
tractor or subcontractor. 
38-1-7. Notice of claim — Contents — Recording — 
Service on owner of property. 
38-1-8. Liens on several separate properties in one 
claim. 
38-1-9. Notice imparted by record. 
38-1-10. Laborers' and materialmen's lien on equal footing 
regardless of time of filing. 
38-1-11. Enforcement — Time for — Lis pendens — Ac-
tion for debt not affected. 
38-1-12. Repealed. 
38-1-13. Parties — Joinder — Intervention. 
38-1-14. Decree — Order of satisfaction. 
38-1-15. Sale — Redemption — Disposition of proceeds. 
38-1-16. Deficiency judgment. 
38-1-17. Costs — Apportionment — Costs and attorney's 
fee to subcontractor. 
38-1-18. Attorneys' fees. 
38-1-19. Payment by owner to contractor — Subcontrac-
tor's lien not affected. 
38-1-20. When contract price not payable in cash — 
Notice. 
38-1-21. Advance payments — Effect on subcontractor's 
lien. 
38-1-22. Advance payments under terms of contract — 
Effect on liens. 
38-1-23. Creditors cannot reach materials furnished, ex-
cept for purchase price. 
38-1-24. Cancellation of record — Penalty. 
38-1-25. Abuse of lien right — Penalty. 
38-1-26. Assignment of lien. 
38-1-27. Preliminary notice to original contractor — Form 
and contents — Service — Notice of commence-
ment of project or improvement. 
38-1-1. Public bui ld ings not subject to act. 
The provisions of this chapter shall not apply to any public 
building, structure or improvement. 1953 
38-1-2. "Contractors* a n d "subcontractors* defined. 
Whoever shall do work or furnish materials by contract, 
express or implied, with the owner, as in this chapter pro-
vided, shall be (Jeemed an original contractor, and all other 
persons doing work or furnishing materials shall be deemed 
subcontractors. 1953 
38-1-3. Those ent i t led to l ien — What may be attached. 
Contractors, subcontractors, and all persons performing any 
services or furnishing or renting any materials or equipment 
used in the construction, alteration, or improvement of any 
building or structure or improvement to any premises in any 
38-1-4 LIENS si. 
manner and licensed architects and engineers and artisans 
who have furnished designs, plats, plans, maps, specifications, 
drawings, estimates of cost, surveys or superintendence, or 
who have rendered other like professional service, or bestowed 
labor, shall have a lien upon the property upon or concerning 
which they have rendered service, performed labor, or fur-
nished or rented materials or equipment for the value of the 
service rendered, labor performed, or materials or equipment 
furnished or rented by each respectively, whether at the 
instance of the owner or of any other person acting by his 
authority as agent, contractor, or otherwise except as the lien 
is barred under Section 38-11-107 of the Residence Lien 
Restriction and Lien Recovery Fund Act. This lien shall attach 
only to such interest as the owner may have in the property. 
1994 
38-1-4. Amount of land affected — Lots and subdivi-
sions — Franchises, fixtures, and appurte-
nances . 
The liens granted by this chapter shall extend to and cover 
so much of the land whereon such building, structure, or 
improvement shall be made as may be necessary for conve-
nient use and occupation of the land. In case any such building 
shall occupy two or more lots or other subdivisions of land, 
such lots or subdivisions shall be considered as one for the 
purposes of this chapter. The liens provided for in this chapter 
shall attach to all franchises, privileges, appurtenances, and 
to all machinery and fixtures, pertaining to or used in connec-
tion with any such lands, buildings, structures, or improve-
ments. 1987 
38-1-5. Priority — Over other encumbrances . 
The liens herein provided for shall relate back to, and take 
effect as of, the time of the commencement to do work or 
furnish materials on the ground for the structure or improve-
ment, and shall have priority over any lien, mortgage or other 
encumbrance which may have attached subsequently to the 
time when the building, improvement or structure was com-
menced, work begun, or first material furnished on the 
ground; also over any lien, mortgage or other encumbrance of 
which the lien holder had no notice and which was unrecorded 
at the time the building, structure or improvement was 
commenced, work begun, or first material furnished on the 
ground. 1953 
38-1-6. Priority over claims of creditors of original 
contractor or subcontractor. 
No attachment, garnishment or levy under an execution 
upon any money due to an original contractor from the owner 
of any property subject to lien under this chapter shall be valid 
as against any lien of a subcontractor or materialman, and no 
such attachment, garnishment or levy upon any money due to 
a subcontractor or materialman from the contractor shall be 
valid as against any lien of a laborer employed by the day or 
piece. 1953 
38-1-7. Notice of claim — Contents — Recording — 
Service on owner of property. 
(1) A person claiming benefits under this chapter shall file 
for record with the county recorder of the county in which the 
property, or some part of the property, is situated, a written 
notice to hold and claim a lien within 90 days from the date: 
(a) the person last performed labor or service or last 
furnished equipment or material on a project or improve-
ment for a residence as defined in Section 38-11-102; or 
(b) of final completion of an original contract not in-
volving a residence as defined in Section 38-11-102. 
(2) This notice shall contain a statement setting forth: 
(a) the name of the reputed owner if known or, if not 
known, the name of the record owner; 
(b) the name of the person by whom he was emoli 
or to whom he furnished the equipment or material-
(c) the time when the first and last labor or service* 
performed or the first and last equipment or material 
furnished; 
(d) a description of the property, sufficient for idem 
cation; and 
(e) the signature of the lien claimant or his authoi 
agent and an acknowledgment or certificate as requ^^ 
under Title 57, Chapter 3, Recording of Documental^ 
acknowledgment or certificate is required for any not2^ 
filed after April 29, 1985, and before April 24, 1989. ^ 
(3) Within 30 days after filing the notice of lien, the Ka» 
claimant shall deliver or mail by certified mail to either tS 
reputed owner or record owner of the real property a coovrff*! 
the notice of lien. If the record owner's current address is a^iSl 
readily available, the copy of the claim may be mailed to tl» 
last-known address of the record owner, using the names andU 
addresses appearing on the last completed real propertr 
assessment rolls of the county where the affected property to 
located. Failure to deliver or mail the notice of lien to thii 
reputed owner or record owner precludes the lien claimant!, 
from an award of costs and attorneys' fees against the reputed'^ ' 
owner or record owner in an action to enforce the lien. uni 
38-1-8. Liens on several separate properties in om':kj 
claim. 0ti 
Liens against two or more buildings or other improvementl! 
owned by the same person may be included in one claim; bat-
in such case the person filing the claim must designate 
amount claimed to be due to him on each of such building^ 
other improvements. 
38-1-9. Notice imparted by record. 
(1) The recorder must record the claim in an index : 
tained for that purpose. 
(2) From the t ime the c laim is filed for record, all pereoSl 
are considered to have notice of the claim. 1M1J 
38-1-10. Laborers' and materialmen's lien on equalj 
footing regardless of t ime of filing. 
The liens for work and labor done or material furnished M^£ 
provided in this chapter shall be upon an equal footing, Jjajj 
regardless of date of filing the notice and claim of lien afldgf 
regardless of the time of performing such work and labor (ff| 
furnishing such material. ** 
38-1-11. Enforcement — Time for — Lis pendenf < 
Action for debt not affected. 
( D A lien claimant shall file an action to enforce the 1 
filed under this chapter within: 
(a) twelve months from the date of final completioaa 
the original contract not involving a residence as d« 
in Section 38-11-102; or 
(b) 180 days from the date the lien cl^mA1^mMm 
performed labor and services or last furnished ^m*J?JSj 
or material for a residence, as defined in Section So- ^ J 
102. 
(2) (a) Within the time period provided for filing m Su 
tion (1) the lien claimant shall file for TecordmZ^m 
county recorder of each county in which the u n -
recorded a notice of the pendency of the action, 
manner provided in actions affecting the title or tip* 
possession of real property, or the lien shall be vow* 
as to persons who have been made parties to tn ^ 
and persons having actual knowledge of the c**™ 
ment of the action. 
(b) The burden of proof shall be upon the IienC 
and those claiming under him to show actual fen 
•573 LIENS 38-1-25 
\ (3) Tk is sec t^on m a v n o t De interpreted to impair or affect 
•the right of any person to whom a debt may be due for any 
W k done or materials furnished to maintain a personal 
Action to recover the same. 1995 
#4-12. Repealed. 1981 
38-1-13- Part ies — Jo inder — Intervent ion. 
* Lienors not contesting the claims of each other may join as 
olaintiffs, and when separate actions are commenced the court 
lay consolidate them and make all persons having claims 
filed parties to the action. Those claiming liens who fail or 
ygfuse to become parties plaintiff may be made parties defen-
dant, and any one not made a party may at any time before the 
final hearing intervene. 1963 
384-14. Decree — Order of sat isfact ion. 
In every case in which liens are claimed against the same 
property the decree shall provide for their satisfaction in the 
following order: 
(1) Subcontractors who are laborers or mechanics 
working by the day or piece, but without furnishing 
materials therefor; 
(2) All other subcontractors and all materialmen; 
(3) The original contractors. 1953 
58-1-15. Sale — Redemption — Dispos i t ion of pro-
ceeds. 
The court shall cause the property to be sold in satisfaction 
>f the liens and costs as in the case of foreclosure of mortgages, 
subject to the same right of redemption. If the proceeds of sale 
after the payment of costs shall not be sufficient to satisfy the 
vhole amount of liens included in the decree, then such 
proceeds shall be paid in the order above designated, and pro 
rata to the persons claiming in each class where the sum 
realized is insufficient to pay the persons of such class in full. 
Any excess shall be paid to the owner. 1953 
38-1-16. Defic iency judgment . 
Every person whose claim is not satisfied as herein provided 
may have judgment docketed for the balance unpaid, and 
execution therefor against the party personally liable. 1953 
38-1-17. Costs — Apport ionment — Costs a n d attor-
ney's fee to subcontractor. 
Except as provided in Section 38-11-107, as between the 
owner and the contractor the court shall apportion the costs 
according to the right of the case, but in all cases each 
subcontractor exhibiting a lien shall have his costs awarded to 
Mm, including the costs of preparing and recording the notice 
of claim of lien and such reasonable attorney's fee as may be 
incurred in preparing and recording said notice of claim of 
Ken. 1995 
38-1-18. Attorneys' fees. 
Except as provided in Section 38-11-107, in any action 
orought to enforce any lien under this chapter the successful 
Party shall be entitled to recover a reasonable attorneys' fee, to 
oe fixed by the court, which shall be taxed as costs in. the 
action. '"" 1995 
38-1-19. Payment by owner to contractor — Subcon-
tractor's l ien not affected. 
When any subcontractor shall have actually begun to fur-
nish labor or materials for which he is entitled to a lien no 
Payment to the original contractor shall impair or defeat such 
hen; and no alteration of any contract shall affect any lien 
acquired under the provisions of this chapter. 1963 
38-1-20. When contract price not payable in c a s h — 
Notice . 
As to all liens, except that of the contractor, the whole 
contract price shall be payable in money, except as herein 
provided, and shall not be diminished by any prior or subse-
quent indebtedness, offset or counterclaim in favor of the 
owner and against the contractor, except when the owner has 
contracted to pay otherwise than in cash, in which case the 
owner shall post in a conspicuous place on the premises a 
statement of the terms and conditions of the contract before 
materials are furnished or labor is performed, which notice 
must be kept posted, and when so posted shall give notice to 
all parties interested of the terms and conditions of the 
contract. Any person willfully tearing down or defacing such 
notice is guilty of a misdemeanor. 1953 
38-1-21. Advance payments — Effect on subcontrac-
tor's l ien. 
No payment made prior to the time when the same is due 
under the terms and conditions of the contract shall be valid 
for the purpose of defeating, diminishing or discharging any 
lien in favor of any person except the contractor; but as to any 
such lien such payment shall be deemed as if not made, 
notwithstanding that the contractor to whom it was paid may 
thereafter abandon his contract or be or become indebted to 
the owner for damages for nonperformance of his contract or 
otherwise. 1953 
38-1-22. Advance payments u n d e r t erms of contract — 
Effect on l iens. 
The subcontractors' liens provided for in this chapter shall 
extend to the full contract price, but if at the time of the 
commencement to do work or furnish materials the owner has 
paid upon the contract, in accordance with the terms thereof, 
any portion of the contract price, either in money or property, 
the lien of the contractor shall extend only to such unpaid 
balance, and the lien of any subcontractor who has notice of 
such payment shall be limited to the unpaid balance of the 
contract price. No part of the contract price shall by the terms 
of any contract be made payable, nor shall the same or any 
part thereof be paid in advance of the commencement of the 
work, for the purpose of evading or defeating the provisions of 
this chapter. 1963 
38-1-23. Creditors cannot reach mater ia l s furnished, 
except for purchase price . 
Whenever materials have been furnished for use in the 
construction, alteration or repair of any building, work or 
other improvement mentioned in Section 38-1-3 such materi-
als shall not be subject to attachment, execution or other legal 
process to enforce any debt due by the purchaser of such 
materials, other than a debt due for the purchase money 
thereof, so long as in good faith the same are about to be 
applied to the construction, alteration or repair of such build-
ing or improvement. 1963 
38-1-24. Cancellation of record — Penalty . 
The claimant of any lien filed as provided herein, on the 
payment of the amount thereof together with the costs in-
curred and the fees for cancellation, shall at the request of any 
person interested in the property charged therewith cause 
said lien to be canceled of record within ten days from the 
request, and upon failure to so cancel his lien within the time 
aforesaid shall forfeit and pay to the person making the 
request the sum of $20 per day until the same shall be 
canceled, to be recovered in the same manner as other debts. 
1963 
38-1-25. Abuse of l ien r ight — Penalty. 
Any person who knowingly causes to be filed for record a 
claim of lien against any property, which contains a greater 
demand than the sum due him, with the intent to cloud the 
title, or to exact from the owner or person liable by means of 
such excessive claim of lien more than is due him, or to 
procure any advantage or benefit whatever, is guilty of a 
misdemeanor. 1953 
Utah Code Annotated § 38-9-1, et. seq. 
(1953, as amended) 
Addendum 5b 
LIENS 38-9-4 
(3) Before any sale or other disposition of personal 
p^roperty under this section, the occupant may pay the 
^ount necessary to satisfy the lien and the reasonable 
expenses incurred under this section and thereby redeem 
fae personal property; upon receipt of this paymenty the 
oirner shall return the personal property, and thereafter 
the owner shall have no liability to any person with 
respect to that personal property. 
, (9) A purchaser in good faith of the personal property 
gold to satisfy a Hen as provided for in this chapter takes 
the property free of any rights of persons against whom 
the lien was valid and free of any rights of a secured 
creditor, despite noncompliance by the owner with the 
requirements of this section. 
, (10) In the event of a sale under this section, the owner 
may satisfy his Hen for the proceeds of the sale, subject to 
the rights of any prior lienholder; the lien rights of the 
prior lienholder are automatically transferred to the pro-
ceeds of the sale; if the sale is made in good faith and is 
conducted in a reasonable manner, the owner shall not be 
subject to any surcharge for a deficiency in the amount of 
a prior secured lien, but shall hold the balance, if any, for 
delivery to the occupant, lienholder, or other person in 
interest; if the occupant, lienholder, or other person in 
interest does not claim the balance of the proceeds within 
one year of the date of sale, it shall become the property of 
the Utah state treasurer as unclaimed property with no 
further claim against the owner. 
(11) If the requirements of this chapter are not satis-
fied, if the sale of the personal property is not in confor-
mity with the notice of sale, or if there is a willful violation 
of this chapter, nothing in this section affects the rights 
and liabilities of the owner, occupant, or any other person. 
1984 
18-84. Posting of not ice . 
Each owner acting under this chapter shall keep posted in a 
prominent place in his office at all times a notice which reads 
"All articles stored by a rental agreement, and charges 
not having been paid for 30 days, will be sold or otherwise 
disposed of to pay charges." 1981 
3WJ-5. Other l iens unaffected* 
Nothing in this section shall be construed as in any manner 
impairing or affecting the right of parties to create liens by 
•P c^ial contract or agreement, nor shall it in any manner 
ufect or impair other liens arising at common law or in equity, 
* by any statute of this state. 1981 
CHAPTER 9 
PENALTY FOR WRONGFUL LIEN 
Section 
38-9-1. 
38-9-2. 
38-9-3. 
383-4. 
Liability of person filing wrongful lien. 
Claim of lien not authorized is invalid. 
Liability of person refusing to correct document 
containing wrongful lien — Penalty — Misde-
meanor. 
Action may be brought in district court — Costs and 
attorney fees. 
y"1* Liability of person filing wrongful lien. 
A person who claims an interest in, or a lien or encumbrance 
Jjjjj1^ real property, who causes or has caused a document 
•JJfcrting that claim to be recorded or filed in the office of the 
?JJJjP recorder, who knows or has reason to know that the 
**Jttaent is forged, groundless, or contains a material mis-
**fenient or false claim, is liable to the owner or titleholder 
for $1,000 or for treble actual damages, whichever is greater, 
and for reasonable attorney foes, and costs as provided in this 
chapter, if he willfully refuses to release or correct such 
document of record within . :0 days from the date of written 
request from the owner or beneficial titleholder of the real 
property. This chapter is not intended to be applicable to 
mechanics' or materialmen's liens. 1985 
38-9-2. Claim of l i e n not authorized is invalid. 
A document purporting to claim an interest in, or a hen or 
encumbrance against, real property not authorized by statute, 
judgment, or other specific legal authority is presumed to be 
groundless and invalid. 1985 
38-9-3. Liability of person refusing to correct docu-
ment conta in ing wrongful l ien — Penalty — 
Misdemeanor. 
A person described in Section 38-9-1, who willfully refuses 
to release or correct the document of record within 20 days 
from the date of written request from the owner or beneficial 
titleholder of the real property: 
(1) is liable to the owner or beneficial titleholder of the 
real property for the sum of not less than $1,000, or for 
treble the actual damages caused by the recording or 
filing, whichever is greater, and for reasonable attorney 
fees and costs of the action; and 
(2) is guilty of a class B misdemeanor. 1986 
38-9-4. Action may be brought in district court — Costs 
and attorney fees. 
The owner or beneficial titleholder of the real property may 
bring an action under this chapter in the district court of the 
county in which the real property is located for such relief as 
is required to immediately clear title to the real property or 
may join that action with an action for damages as described 
in this chapter, after giving the notice required in Section 
38-9-1. In either case, the owner or beneficial titleholder may 
recover reasonable attorney fees and costs of the action if he 
prevails. 1985 
CHAPTER 10 
OIL, GAS, AND MINING LIENS 
Section 
38-10-101. Definitions. 
38-10-102. Those entitled to lien - What may be attached 
— Qualifying work, materials, equipment, 
and costs — Liability of nonoperating own-
ers. 
38-10-102.1. Perfection of lien — Notice of subcontractor's 
claim — Information required to be provided 
— Payments to be held in trust. 
38-10-103. Nonimpairment of lien attached to estate less 
than fee or to equitable or legal contingent 
interest. 
38-10-104. Limitation of interests covered by lien. 
38-10-105. Notice of lien — Recording — Service on owner 
of interest — Failure to serve notice — Time 
of filing. 
38-10-106. Enforcement — Time for — Lis pendens — 
Action for debt not affected — Execution on 
an interest. 
38-10-107. Lien priority — Proration of proceeds upon 
sale. 
38-10-108. Limitation upon owner's liability. 
38-10-109. Limitation on liability for other owners in 
production unit if notice provided — Con-
tents of notice — Filing of notice — Time for 
filing — Failure to file does not affect other 
defenses. 
Utah Code Annotated § 16-10(a)-841 
(1953, as amended) 
Addendum 5c 
16-10a-841 CORPORATIONS 
trustees, were not trustees in the true sense of tion with his principal might be charged. Jones 
the term; they were managing agents of the Mining Co. v. Cardiff Mining & Milling Co., 56 
corporation, and, as such, sustained a fiduciary Utah 449, 191 P. 426 (1920). 
relation both to it and to stockholders collec- Corporation directors were held to a very 
tively; if they wrongfully dealt with or appro- high degree of integrity and fidelity in dis-
priated money or funds of the corporation, they charge of their duties. Jones Mining Co. v. 
could be charged as trustees with respect to Cardiff Mining & Milling Co., 56 Utah 449,191 
such property precisely the same as any other p# 426 (1920). 
agent or person who sustained a fiduciary rela-
COLLATERAL REFERENCES 
Utah Law Review. — Note, Utah's Statute Mismanagement or defalcations by officers or 
Permitting Limits on Corporate Directors' Li- employees, liability of corporate directors for 
ability: A Guide for Lawyers and Directors, negligence in permitting, 25 A.L.R.3d 941. 
1988 Utah L. Rev. 847. Liability of corporate directors or officers for 
Am. Jur. 2d. — 18B Am. Jur. 2d Corpora- negligence in permitting conversion of property 
tions § 1341 et seq. of third persons by corporation, 29 A.L.R.3d 
C.J.S. — 19 C.J.S. Corporations §§ 433 to 660. 
553. Duty of corporate directors to exercise "in-
AXJtL — Acquiring stock of minority stock- formed" judgment in recommending responses 
holder, duty and liability of closely held corpo- to merger or tender offer, 46 A.L.R.4th 887. 
ration, its directors, officers or majority stock- Key Numbers. — Corporations «=» 297, 308 
holders in, 7 A.L.R.3d 500. et seq. 
16-10a-841. Limitation of liability of directors. 
(1) Without limiting the generality of Subsection 16-10a-840(4), if so pro-
vided in the articles of incorporation or in the bylaws or a resolution to the 
extent permitted in Subsection (3), a corporation may eliminate or limit the 
liability of a director to the corporation or to its shareholders for monetary 
damages for any action taken or any failure to take any action as a director, 
except liability for: 
(a) the amount of a financial benefit received by a director to which he 
is not entitled; 
(b) an intentional infliction of harm on the corporation or the share-
holders; 
(c) a violation of Section 16-10a-842; or 
(d) an intentional violation of criminal law. 
(2) No provision authorized under this section may eliminate or limit the 
liability of a director for any act or omission occurring prior to the date when 
the provision becomes effective. 
(3) Any provision authorized under this section to be included in the articles 
of incorporation may also be adopted in the bylaws or by resolution, but only 
if the provision is approved by the same percentage of shareholders of each 
voting group as would be required to approve an amendment to the articles of 
incorporation including the provision. 
(4) Any foreign corporation authorized to transact business in this state, 
including any federally chartered depository institution authorized under 
federal law to transact business in this state, may adopt any provision 
authorized under this section. 
(5) With respect to a corporation that is a depository institution regulated by 
the Department of Financial Institutions or by an agency of the federal 
government, any provision authorized under this section may include the 
elimination or limitation of the personal liability of a director or officer to the 
corporation's members or depositors. 
138 
REVISED BUSINESS CORPORATION ACT 16-10a-842 
History: C. 1953, 16-10a-841, enacted by Cross-References. — Corporation frauds, 
L. 1992, ch. 277, § 102; 1994, ch. 200, § 84. § 76-10-701 et seq. 
Amendment Notes. — The 1994 amend- Making dividends or withdrawal of stated 
ment, effective June 1,1994, deleted "but only capital except as permitted by act, misde-
to the extent that accounts of the members or meanor, § 76-10-705. 
depositors are insured by a federal deposit Presumption that director concurred in vote 
insurance agency* from the end of Subsection %
 p r e s e n t a t meeting, § 76-10-710. 
^ « ~ xx n s, T moo u <m Unlawful acts by director, officer or agent, 
Effective Dates. — Laws 1992, ch. 277, $ 7s in 7Q6 
§ 249 makes the act effective on July 1, 1992. * 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 18B Am. Jur. 2d Corpora- of third persons by corporation, 29 A.L.R.3d 
tions§ 1341 et seq. 660. 
19 Am. Jur. 2d Corporations § 1684 et seq. Liability of shareholders, directors, and offic-
C.J.S. —19 C.J.S. Corporations § 433 et seq. ers where corporate business is continued after 
19 C.J.S. Corporations § 475 et seq. its dissolution, 72 A.L.R.4th 419. 
A X J t — Duty and liability of closely held Liability of corporate director, officer, or em-
corporation, its directors, officers, or majority
 p l o y e e f o r ^ ^ interference with corpora-
stockholders, in W r i n g stock of minority
 t ion>s c o n t r a c t ^ a n o t h e r . 7 2 A.L.R.4th 492. 
shareholder 7 A.L.R.3d 500.
 R Numbers. - Corporations «- 284, 300 
Liability of corporate directors or officers for , '
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neghgence m permitting conversion of property M 
16-10a-842. Liability of directors for unlawful distribu-
tions. 
(1) A director who votes for or assents to a distribution made in violation of 
Section 16-10a-640 or the articles of incorporation is personally liable to the 
corporation for the amount of the distribution that exceeds what could have 
been distributed without violating Section 16-10a-640 or the articles of 
incorporation, if it is established that the director's duties were not performed 
in compliance with Section 16-10a-840. In any proceeding commenced under 
this section, a director has all of the defenses ordinarily available to a director. 
(2) A director held liable under Subsection (1) for an unlawful distribution is 
entitled to contribution; 
(a) from every other director who could be held liable under Subsection 
(1) for the unlawful distribution; and 
(b) from each shareholder, who accepted the distribution knowing the 
distribution was made in violation of Section 16-10a-640 or the articles of 
incorporation, the amount of the contribution from each shareholder being 
the amount of the distribution to the shareholder multiplied by the 
percentage of the amount of distribution to all shareholders that exceeded 
what could have been distributed to shareholders without violating 
Section 16-10a-640 or the articles of incorporation. 
(3) A proceeding under this section is barred unless it is commenced within 
two years after the date on which the effect of the distribution is measured 
under Subsection 16-10a-640(5) or (7). 
History: C. 1953, 16-10a-842, enacted by Effective Dates. — Laws 1992, ch. 277, 
*- 1992, ch. 277, § 103. § 249 makes the act effective on July 1, 1992. 
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i Q. Okay. Lists both Dan Wiarda and Lonetree 
2 Services, Inc. Correct? 
3 A. Yes. Tha t ' s correct. 
4 Q. When did you first become aware that a 
5 mechanics lien had been tile against you? 
6 A I believe when they served us the papers 
7 on December 4th. 
8 Q. Of 1995? 
9 A. Yes. 
10 Q. Do you have in front of you that Invoice 
11 #5? May I approach? 
12 T H E J U D G E : Go ahead. 
13 M R . BISHOP: Looking for Invoice #5 . 
14 That would have been the, the bill. P -35 . The 
15 jury may still have it, I believe. Okay. Let me 
16 get to my copy. All right. 
17 Invoice #5 is P-35 , EXHIBIT P-35 . It 's 
18 dated September 26th, 1995. 
19 H o w many days passed from the 26th of 
20 September, 1995 until the, you were liened? 
21 T H E W I T N E S S : I believe it was 27 days. 
22 Q. (MR. BISHOP) Okay. Was it your 
123 understanding that they'd filed a lien against you? 
J24 A. ( T H E WITNESS) It was not. 
|25 Q. Was it your understanding that there had 
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I 1 A. Yes. We, we finally got a bond posted 
2 with the court on July 15th but— 
3 Q. In return for which the notice of lien was 
4 released? 
5 A. Yes . 
6 Q. And what's the amount of that surety bond? 
7 A. $14,676. 
| 8 Q. Now that was the amount that was claimed 
! 9 in the notice of lien, wasn't it? 
110 A. Yes . 
111 Q. O k a y . P -39 . M r . Bailiff, I ' d like you 
12 to have the witness look at P-39, if you would. 
13 Will you tell me what P-39 is, sir? 
14 A. I t ' s a video made on , on the stain in, in 
115 our log home and on part of the sandblasting. 
16 Q. Okay. And Your Honor, at this point we'd 
17 like to demonstrate the video to the jury on the 
18 video machine. Mr. Jackson would rather not have 
19 the sound portion of the video played. 
20 T H E J U D G E : Okay. 
21 M R . BISHOP: Do you have the ability to 
22 stop and start as we go along? 
23 T H E J U D G E : I do . Well , let 's see. I 
24 have the ability to play it and show it there. 
25 M R . BISHOP: Do you have the ability to 
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1 been an agreement that they would not file a lien 
2 against you? 
3 A. Yes. 1 didn' t think they 'd file a lien 
4 against us . And we didn ' t even have the bill for 
5 30 days to (short inaudible). 
6 Q. And do you have an exhibit that hasn't yet 
7 been circulated? Do you have an exhibit that has 
8 not yet been circulated? 
9 A. Yes. P-37. 
10 Q. Okay. Would you circulate P-37, 
11 Mr. Bailiff? 
12 Now I ' m going to a sk the bailiff to 
13 present to you exhibit P-38. 
14 Do you have P-38, Mr. Kurth? 
15 A. Yes. 
16 Q. W h a t is P-38? 
17 A. I t ' s a certificate of a bond amount with 
18 (inaudible word) bonding. 
19 Q. Okay. When that notice of lien was 
20 recorded did that cause difficulties with your 
21 financing? 
22 A. Yes, it did. 
23 Q. Were you able to deal with those 
24 difficulties later on in connection with this 
25 exhibit P-38? 
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1 stop it and comment as we go along? 
2 T H E J U D G E : I don ' t know. 
3 M R . BISHOP: Well , let me suggest this . 
4 W e ' r e getting close to the end of the day. 
5 T H E J U D G E : Okay. 
6 M R . BISHOP: That video will take about a 
7 half hour. 
8 T H E J U D G E : Okay. L e t ' s -
9 M R . BISHOP: I propose that instead I, 1 
10 have a smaller TV that I can bring tomor row and it 
11 has a remote control on it and it will stop it at 
12 different points and we can comment as we go along. 
13 T H E J U D G E : For that matter I 've got a 
14 remote here. If we recess n o w ~ 
15 MR. BISHOP: Have you ever tried it? 
16 T H E J U D G E : -- you can play with it. 
17 I 've never had it come up. W e ' v e played it but 
18 I 've never stopped and started with t h e -
19 MR. BISHOP: Let 's have a recess and 
20 let 's see if we can make it work. 
21 T H E J U D G E : In fact I 'm going to, we ' r e 
22 close enough to 5:00 o 'clock I 'm going to excuse 
23 the jury and see if we can get all of this worked 
24 out so that we can pick up promptly at 9:00 o 'c lock 
25 in the morning. So you ' re free to go . Leave 
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1 in the last couple of years. 
2 Q. Okay. But you've had 25 years of, of 
3 learning in the construction trade in doing what 
4 you've done for a living. Isn't that correct? 
5 A. Correct. But it's not building homes or 
6 log homes. 
7 Q. Well, but we're talking about at this 
8 point just simply, just simply what any, any 
9 contractor or any person in the construction trades 
10 would expect to see when a building permit is 
11 pulled. Isn't it? 
12 A. That's, that's correct. 
13 Q. And so when you didn't get the engineering 
14 report from TNT, which by the way shows that it was 
15 sent to your post office box in New Harmony, 
16 Utah. Isn't, isn't your post office box 593? 
17 A. I believe it is. 
18 Q. That you didn't get this engineering 
19 report. Why wouldn't you go and try to get the 
20 engineering report from the building department? 
21 A. I didn't really know there was an 
22 engineering report. I didn't know Antone Thompson 
23 existed or whether or not Mr. Wiarda got Chad Nay 
24 to accept Mr. Graham's engineering. 
25 Q. Well you've, you've acted as general 
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1 contractor. Not Mr. Kurth. Mr. Kurth is the 
2 owner. 
3 THE JUDGE: Let me read that again. 
4 MR. BISHOP: To be fair to the Court and 
5 Counsel I might note that there is a case, Jacobsen 
6 Construction Company versus Industrial Indemnity 
7 Company, 657 P.2nd 1325, a 1983 Utah case that says 
8 that these definitions apply only in the mechanics 
9 lien context. And if Mr. Wiarda had not filed a 
10 mechanics lien this argument would not be good. 
11 But he has and he's seeking to foreclose it and, 
12 therefore, we believe this definition applies. 
13 MR. JACKSON: Well, it's inconsistent 
14 with the facts and the evidence in this case, Your 
15 Honor. He's basically- There's been numerous 
16 documents introduced that indicate that he was 
17 identified as the contractor on the job, or the 
18 general contractor on the job. 
19 THE JUDGE: That Mr. Wiarda was the 
20 general? 
21 MR. JACKSON: No. That Mr. Kurth was. 
22 In fact, we've got his affidavit which I'll request 
23 that the Court consider, where he admits that 
24 he's-- It's part of the record. There was an 
25 affidavit filed about a year ago where, where he 
i-Page'M TRIAL, 1-29-98 
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1 contractor on, on this job, haven't you? 
2 MR. BISHOP: Objection, Your Honor. 
3 That calls for a fact that's not in evidence and it 
4 also calls fur an assumption that's contrary to 
5 Utah law. I refer the Court to 38-1-2. 
6 MR. JACKSON: Your Honor, if we want to 
7 address this we maybe ought to do it outside the 
8 presence of the jury. 
9 THE JUDGE: All right. Let's ask the 
10 bailiff to take the jury to the juryroom. 
11 (JURY ESCORTED FROM THE COURTROOM) 
12 THE JUDGE: 38-1-2? 
13 MR. BISHOP: Yes, sir. 
14 THE JUDGE: Okay. Go ahead. 
15 MR. BISHOP: Your Honor, 38-1-2 states 
16 and I quote: 
17 "Whoever shall do work or furnish 
18 materials by contract express or implied 
19 with the owner, as in this chapter 
20 provided, shall be deemed an original 
21 contractor and all other persons doing 
22 work or furnishing materials shall be 
23 deemed subcontractors.". 
24 Since the contract was directly with 
25 Mr. Wiarda that makes him an original or a general 
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1 acknowledges, paragraph five of the affidavit of 
2 Robert Kurth says: 
3 "I was the general contractor and 
4 Dan Wiarda and Lonetree was the 
5 subcontractor to perform the log shell 
6 construction." 
7 THE JUDGE: Okay. Let me see that. 
8 MR. BISHOP: That merely shows that he 
9 doesn't know the law, Your Honor. 
10 THE JUDGE: Let me see the affidavit. 
11 MR. JACKSON: I, if I could refer the 
12 Court to its file. My copy is not the signed 
13 one. Let's see if I could refer the Court to~ 
14 MR. BISHOP: Well Your Honor, Mr. Jackson 
15 represents that it says that in the affidavit. 
16 I'm not going to dispute that at all. 
17 THE JUDGE: Okay. All right. Well, 
18 what about that? He's, he's signed an affidavit 
19 that he's the general contractor. 
20 MR. BISHOP: That doesn't mean that he is 
21 under the law. In addition, the general would 
22 control the other people with whom he has contracts 
23 under that circumstance. But you look at the 
24 law. 
25 THE JUDGE: Yes. 
PENNY C. ABBOTT, REPORTER/TRANSCRIBER Page 534 - Page 537 
2,Vhm V LOi^TREE Multi-Page11 TRIAL, 1-29-98 
Page 538 
1 MR. BISHOP: I didn't write the law, 
2 Your Honor, the legislature did. 
3 THE JUDGE: Did Mr. Wiarda hire any 
4 sabcontractors? 
5 MR. JACKSON: Yes, Your Honor. In fact 
o Mr.— No. Mr. Wiarda had one subcontractor which 
7 was the person that did the railing. But he was 
8 not in charge of the other subcontractors; the 
9 electrical, the plumbing, the, the others. He, he 
10 didn't build the basement which the evidence is 
11 clear Mr. Kurth built the basement. He, he was 
12 basically acting as a subcontractor on the job. 
13 Mr. Kurth was the one that was, was supering the 
14 contract. 
15 THE JUDGE: But you commonly hear people 
16 say well I'm, I'm acting as my own general 
17 contractor on my house or whatever. 
18 MR. BISHOP: They say that all the 
19 time. But what they're really doing is they're 
20 acting as owners. 
21 THE JUDGE: Okay. What if-- Let me 
22 give you this hypothetical. What if I own a house 
23 and I make a contract with a framer, make a 
24 contract with a plumber, make a contract with an 
25 electrician. Let's just stop there. Which of 
J Page 540 
1 Mr. Wiarda as? 
2 MR. JACKSON: I, i think Mr. Wiarda is 
3 simply trying to assert, Your Honor, that, that the 
4 relationship in this deal was that Mr., Mr. Kurth 
5 was a general contractor and, therefore, he's held 
6 to the same standard of care that a general 
7 contractor would be and not just, you know, an 
8 unknowing owner on property. And where that, 
9 (hose responsibilities lie they're the same as, as 
10 though he were a general contractor. That's kind 
11 of cur position as t o -
12 THE JUDGE: How, how is that important as 
13 the case unfolds? 
14 MR. JACKSON: Well it's, it's going to be 
15 important when it comes down to these changes in 
16 the contract. The changes in the contract we're 
17 saying well, our position is the general contractor 
18 geb told to do this or do that and makes these 
19 changes. The general contractor either 
20 acknowledges that or approves that and lets it go. 
21 And it's not the same as if some house owner had, 
22 or some unknowing person had, had purchased the 
23 home a turnkey operation and then found that there 
24 was a bunch of changes done in the home. 
25 MR. BISHOP: Mr. Jackson's argument might 
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1 those is the general. 
2 MR. BISHOP: Each one of them is because 
3 they have a contract directly with the owner under 
4 the statute. 
5 THE JUDGE: So you have more than one 
6 general on the same job? 
7 MR. BISHOP: Sure. Sure. 
8 MR. JACKSON: And I can, 1 can understand 
9 why it may make a difference with regard to the, to 
10 that statute. Because under the, under the old 
11 statute the original contractor had only so much I 
12 time to file the notice of lien and subcontractors 
13 had a less period of time. So what you had was 
14 you had the subcontractors basically being threated 
15 as general contractors for purposes of allowing 
16 them additional time to file their liens on the 
17 property if it was with an owner. 
18 But it just doesn't make sense that that 
19 restricts the classification of the general 
20 contractor for purposes of our hearing. I don't 
21 think that that really even applies under these 
22 circumstances. 
23 THE JUDGE: Okay. I need to take another 
24 step back. What difference does it make for 
25 purposes of this lawsuit which we characterize 
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1 bear weight if Mr. Kurth were in fact a licensed 
2 Utah general contractor. He's not under any, any 
3 stretch o( the imagination. 
4 MR. JACKSON: Well, there's an exception, 
5 an exemption for homeowners, Your Honor, that 
6 allows Mr. Kurth to lawfully act as a, as a general 
7 contractor. 
8 MR. BISHOP: To build his own home. 
9 And that's certainly correct. But that doesn't 
10 impart or imply to him the same knowledge and 
11 expertise and experience that is necessarily I 
12 attributed to a licensed general contractor. So I 
13 what we see here is an attempt to try to confuse 
14 the issue to claim that he's some sort of general 
15 contractor and that gives him some sort of special 
16 qualification and knowledge and experience. And 
17 it certainly does not. He's the homeowner. He 
18 has a direct contract with Mr. Wiarda. 
19 What we're talking about here is breach of 
20 contract and not any overriding cloudy theory about 
21 general contractor. 
22 Had Mr. Wiarda not filed a mechanics lien 
23 and sought to foreclose it, my position might be a j 
24 little weaker. But the statute is very clear and 
25 I'm relying upon that statute. 
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1 disagreed with, those i tems contained in the 
2 September 6th, 1995 letter and the September 14th, 
3 1995 letter. 
4 T H E J U D G E : I 'm struggling since lunch to 
5 figure out why M r . Cheney is on the stand at a l l . 
6 What does he add to the p la in t i f f s case? 
7 A T T Y . K U R T H : Well I think he added to 
8 our case as far as what the matter of the stain was 
9 and as to whether or not M r . Kurth was wil l ing to 
10 continue to perform the contract if M r . Wiarda was 
11 willing to correct those p rob lems . H e ' s said 
12 that. Tha t ' s part of it. Plus we needed to 
13 clear up a little bit about these new windows 
14 invoices that came in because as you know i t ' s ou r 
15 posi t ion that M r . , to hold M r . Wiarda personal ly 
16 liable in this mat ter . And there was an overall 
17 discount given, from the test imony, on the Pozz i , 
18 from the Pozzi side and M r . Cheney gave a d iscount 
19 to M r . Wiarda specifically on that invoice. So it 
20 was relevant for us . 
21 As far as asking h im to sign an 
22 af f idavi t -
23 T H E J U D G E : If i t ' s a relevant area I ' m 
24 going to let them, I 'm going to let them get into 
25 this area. 
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1 w e l l -
2 A T T Y . K U R T H : H e ' s adopted parts of what 
I 3 we were work ing on but he sent it back and said 
| 4 well these are changes . And he was never named as 
i 5 a party in this lawsuit and still hasn ' t been to 
i 6 this day . There was no intention of doing that . 
7 T H E J U D G E : I 'm going to al low the, a 
8 couple of quest ions in the area. 
9 M R . J A C K S O N : Okay . 
110 T H E J U D G E : I t ' s still your theory that, 
11 that something wrong happened with these w indows? 
12 They 've got a 5 0 % discount but that w a s n ' t -
! 13 A T T Y . K U R T H : I t ' s the plaintiff 's theory 
114 and i t ' s , the windows are difficult, there's a lot 
15 of windows. But our theory is that originally the 
116 contract was billed for, submitted for seven pieces 
17 of fixed glass. The plans show six pieces. So 
118 we, we believe Mr. Wiarda planned on ordering that 
! 19 octagon one as a piece of fixed glass in the 
[20 beginning, that it was put on these order sheets. 
21 We can ' t tell exactly h o w much money is where and 
22 bul , you know, it says right on his sheets 
23 difference in original bid $7 ,153 . 
24 This is a case that started out as a 
25 foreclosure under mechanics lien and there was n o 
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1 A T T Y . K U R T H : Y o u ' r e going to let t h e m -
2 Could 1 refer you to review this part of the 
3 deposit ion? Or could I read it to you? 
4 M R . J A C K S O N : I t ' s go ing to be really 
5 short , Your Honor . 
6 A T T Y . K U R T H : I don ' t - - It would only 
7 by prejudicial to our case. I d o n ' t - There 's no 
8 relevancy in whether o r not I asked M r . Cheney to 
9 sign an affidavit and whether o r not I worked with 
10 h im in trying to prepare an affidavit when this 
11 case first started. This was in early January . 
12 T H E J U D G E : I ' m , I ' m not necessarily 
13 adopting the defendant ' s pos i t ion. But is it the 
14 defendant 's posit ion that an affidavit was 
15 prepared, this witness d isagreed with it and when 
16 he disagreed he was threatened with lawsuit? 
17 M R . J A C K S O N : T h a t ' s ou r posi t ion, Your 
18 Honor . And, and that, tha t ' s the test imony that 
19 we would get to . If the Cour t feels that that 
20 goes beyond the scope of relevancy in this case 
21 then we won ' t get into it . But tha t ' s where we 
22 want to go with the tes t imony. 
23 A T T Y . K U R T H : I d o n ' t see where i t ' s 
24 relevant. We never named M r . Cheney as a— 
25 T H E J U D G E : Has he ever adopted the, 
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1 credit given for the approximate $ 3 , 0 0 0 M r . Wiarda 
2 had in his contract . I mean , tha t ' s ou r posi t ion 
3 and that 's what all the tes t imony thus far shows . 
4 T H E J U D G E : All r ight . Both sides have 
5 addressed the int imidation issue. The plaintiff 
6 keeps putting on that, that the plaintiffs, 
7 Mr . and M r s . Kurth are , are fine people and easy to 
8 work with. They ' re countering that. This is 
9 evidence on the other s ide . I t ' s an issue that ' s 
10 been put on the table by plaintiffs, I think. 
11 A T T Y . K U R T H : This is e v i d e n c e -
12 T H E J U D G E : I ' m going to a l low a couple 
13 of questions. Y o u ' v e got you r record for appeal . 
14 M R . J A C K S O N : W e will be brief, Y o u r 
15 Honor . 
16 T H E J U D G E : All r ight . 
17 M R . J A C K S O N : 1 realize w e ' r e t rying the 
18 patience of the Cour t on some of the, gett ing into 
19 some of this stuff s o -
20 THE JUDGE: Let 's go ahead and bring the 
21 ju ry back in. 
22 (Jury returned to the c o u r t r o o m ) . 
23 M R . J A C K S O N : M r . Cheney , before w e took 
24 the break I think the last quest ion that I had to 
25 you was is do you recall that there was a t ime 
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1 A. Yes, sir. 
2 Q. Okay. Let's go o v e r to p a g e four , 
3 paragraph 11 . Do y o u find that? I ' m go ing to 
4 read something, it says # 1 1 . 
5 "That plaintiffs are entitled to all 
6 amounts owing under the contract in the 
7 amount of $14 ,676 ." . 
8 Did I read it correct ly? 
9 A. You didn't finish the sentence but yes . 
10 Q. All I 'm interested is in the reference to 
j 11 the plaintiffs. 
12 A. Oh, sure. 
13 Q. Paragraph 12. 
14 "In the alternative the plaintiffs 
15 are entit led. . .". 
16 Did I read that m u c h correct ly? 
17 A. Yes. 
18 Q. Paragraph 13. 
19 "That the plaintiffs are entitled to 
20 recover reasonable a t torney fees ." . 
21 Did I read that m u c h correct ly? 
22 A. Yes. 
J23 Q. Paragraph 14. 
124 "That the plaintiffs are entitled to 
25 any and all..." 
| Page 1656 
1 Did I read that much right? 
I 2 A. Yes, sir. 
3 Q. Fifth, the last l ine o n that page . 
4 "That plaintiffs be allowed to bid 
5 at such sale.". 
| 6 Did I read that r ight? 
7 A. Yes, sir. 
8 Q. M r . Wiarda , if I w e r e to do s o m e w o r k for 
9 you on a house and come out and pound some nails 
10 and incur a wage bill and you were to— Well let 
II me change that . 
12 Let's say that I came to your home and you 
13 hired me to m o w y o u r l a w n . A n d I m o w e d y o u r l a w n 
114 and we had a deal that it w o u l d b e $ 5 . A n d I c a m e 
15 and I mowed the lawn and I went and knocked on your 
16 door and said M r . W i a r d a , pay m e . A n d y o u pul led 
17 out your checkbook, y o u r personal checkbook and 
118 signed Dan Wiarda . W o u l d that not be an 
119 authorized s ignature? 
20 A. (No audible response). 
21 Q. It better be, yes . Y o u told us that y o u 
22 incorporated to get the benef i ts o f a 
23 corporation. Correct? 
24 A. That's correct. 
25 Q. And is one of those benef i ts the corporate 
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1 D i d I read that correctly? 
2 A. Y e s . 
3 Q. P a r a g r a p h 15 . 
4 "That the plaintiffs are entitled to 
5 foreclosure and order of sale.". 
6 Did I read that much correctly? 
7 A. Y e s . 
8 Q. O v e r the page , page five where the Prayer 
9 begins. 
10 "Wherefore, the plaintiffs pray for 
11 relief as follows:" 
12 Did 1 read that right? 
j 13 A. Yes. 
114 Q. U n d e r n e a t h . 
115 "First, for judgment in favor of 
116 plaintiffs and against defendants.". 
17 Did I read that right? 
118 A. Y e s . 
119 Q. "Second, in the alternative for 
|20 judgment in favor of plaintiffs and 
21 against defendants.". 
22 Did I read that right? 
23 A . Y e s . 
24 Q. "Third, for judgment in favor of 
25 plaintiffs and against defendants.". 
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1 umbrella? That is the effort to interpose a legal 
2 entity between yourself and any obligation? 
3 A . I think that's an important one, yes . 
4 Q. Were you also informed somewhere along the 
5 line at the time of or after incorporating that in 
6 order to get the benefits of that corporate 
7 umbrella you've got to follow certain legal 
8 formalities such as signatures? 
9 A . Actual ly , I was not told that. 
10 Q. O k a y . 
11 A. I was told about quite a few formalities 
12 but that was not one of them. 
13 Q. AH r ight . Y o u were here when C h a d N a y 
14 testified. Correct? 
15 A. Y e s , sir. 
16 Q. D o y o u interpret his test imony as 
17 accepting or rejecting various structural members 
18 in your home, or the home that you constructed for 
19 theKurths? 
20 A. One more time on that. Did I what? 
21 Q. O k a y . Y o u heard what M r . Nay sa id , did 
22 you not? 
23 A. Y e s , sir. 
24 Q. From his testimony would you say that he 
25 had accepted or rejected in particular those logs 
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1 ATTY. KURTH: Well in 26 I have a couple 
2 of instruction that I believe are pertinent in like 
3 we have the duty of good faith instruction and 
4 that's where I, 26.30 and reasonable time for 
5 performance. 1 believe all those should go into 
6 this contract area. 26.29, 26.30, 26.31, duty to 
7 perform. Two of those we have basically the same 
8 instruction. 
9 THE JUDGE: Okay. What, what does- She 
10 didn't catch that then. That's what I wanted her 
11 to do was to see-- Well no, I didn't either. She 
12 did what I told her. I told her to lay out MUJI 
13 and then make a chart of which one you proposed it. 
14 ATTY. KURTH: And the reason that my 
15 breach of contract are back in 26 are because the 
16 MUJI ones in 7 are professional negligence. 
17 THE JUDGE: All right. 
18 ATTY. KURTH: We've used some of them 
19 but~ 
20 THE JUDGE: What about that? Shall 
21 we— 
22 MR. JACKSON: Well let's look at (short 
23 inaudible, two speakers). 
24 THE JUDGE: In a sense we're dealing 
25 with--
Page 1980 
1 Yes. 
2 ATTY. KURTH: Can we put anything in 
3 there about wrongfully liening though? That's 
4 what 1- We did have a claim or a counterclaim one 
5 that was separate that was for wrongful lien. I 
6 guess we can just argue it. 
7 MR. JACKSON: I don't think there is a 
8 separate wrongful lien claim, Your Honor. But I 
9 don't have any objection to it being argued as an, 
10 you know, an issue under breach of contract. 
11 THE JUDGE: All right. 
12 ATTY. KURTH: I have a jury instruction 
13 tor it so we could just cover it in that I suppose. 
14 THE JUDGE: All right. So well 
15 scratch 26.1. 
16 26.22 which is, which is #9. 
17 ATTY. KURTH: We already did that one. 
18 That's #9. 
19 THE JUDGE: Yes, we did. Okay. 26.29, 
20 reasonable time for performance. Do we need that 
21 one? 
22 MR. JACKSON: Let me see that one. 
23 Where would that be? 
24 ATTY. KURTH: Probably benefits the 
25 defendants. . I t ' s talking about the contract not 
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1 ATTY. KURTH: That's because we were 
2 dealing with negligence and breach of contract. 
3 THE JUDGE: Yes. Okay. And that was j 
4 in 7. La 's jump to 26 and see if that'll 
5 accomplish it. 
6 MR. JACKSON: 26? 
7 THE JUDGE: You've got 26.1, issues in 
8 the case. There's #2. Oh, wait. There's a~ 
9 MR. JACKSON: I don't see it. 
10 ATTY. KURTH: It's kind of long and 
11 involved. That's if it's something that's the 
12 standard they use or not. 
13 THE JUDGE: I can't even find mine on 
14 that yet. 
15 ATTY. KURTH: It's #2. 
16 THE JUDGE: Is there an objection on 
17 that one, Mr. Jackson? 
18 MR. JACKSON: Weil, the one that we gave 
19 was we already basically gave an instruction that 
20 described the issues in the case initially. 
21 THE JUDGE: We did. 
22 MR. JACKSON: That was one of the initial 
23 instructions that was given, this one-
24 THE JUDGE: Yes. Okay. I've already, 
25 I've already covered that come to think about it. 
Page 1981 I 
1 specifying a time to perform and that is one of our 
2 claims for breach. 
3 THE JUDGE: Okay. 
4 ATTY. KURTH: That it wasn't purchased in 
5 a timely manner. 
6 THE JUDGE: All right. Then we need 
7 it. But I can't find it. 
8 ATTY. KURTH: I'll give it to you. It 
9 should all be in order. #10. 
10 THE JUDGE: It is. I've messed it with 
11 trying to organize it a little better. 
12 ATTY. KURTH: It's hard. 
13 THE JUDGE: Okay. Any objection that? 
14 MR. JACKSON: No, Your Honor. 
15 THE JUDGE: Okay. That becomes #12? 
16 Let me get this in order. 
17 ATTY. KURTH: Let me see #10 and #11. 
18 Thank you. I 
19 THE JUDGE: 26.30. Duty of good faith. 
20 #11. You've both had that one. That's always a 
21 good sign. 
22 MR. JACKSON: Yes. 
23 THE JUDGE: But it says that the 
24 plaintiff added a line at the end. I'm not sure 
25 what that is. 
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1 THE JUDGE: I didn't follow that. 
2 ATTY. KURTH: My understanding is that 
3 the statute of frauds just requires it to be in 
4 writing and it would be in writing. 
5 THE JUDGE: He's saying that in that form 
6 it's written so if the cooperation is liable, it's 
7 not the corporation that signed and it was him 
8 personally then it's, whoever signed it. 
9 MR. JACKSON: It's all right. 
10 THE JUDGE: Okay. 
11 MR. JACKSON: Go ahead and put it in. 
12 THE JUDGE: #51 on that. Oh, I'll 
13 give it to you. 
14 #39, wrongful lien. 
15 MR. JACKSON: I don't think we've got a 
16 wrongful lien claim and I don't think there's--
17 ATTY. KURTH: I know that we do. 1 know 
18 that in our counterclaim initially, well the 
19 defendants were the plaintiffs and they filed the 
20 complaint to foreclose. In our counterclaim we 
21 asserted that the lien was wrongful. 
22 THE JUDGE: Can you find that? As much 
23 as 1 hate to ask that. 
24 ATTY. KURTH: It's probably in my, in my 
25 car outside (short inaudible, two speakers). 
Page 
1 of action. Our basis for that is the statute 
2 provides for attorney's fees. I would think 
3 just— Well looking at the instruction I guess 
4 concerning mechanics liens, and if you defend a 
5 mechanic lien you're successful. 
i 6 MR. JACKSON: Well, but-
I 7 THE JUDGE: Well that cuts both ways. 
8 If you prevail you get attorney's fees, if you 
I 9 prevail you get yours. 
110 ATTY. KURTH: Weil, that's aiu ther 
j 11 instruction. But there is, we do you have a 
112 wrongful lien claim. 
113 THE JUDGE: Okay. And that's their first 
14 claim? 
15 MR. JACKSON: It's designated (short 
16 inaudible, two speakers). 
117 THE JUDGE: All right. Let's use this 
118 as #52. 
19 Attorney's fees concerning mechanic's lien 
20 or wrongful lien. 
21 ATTY. KURTH: I think this one cuts both 
22 ways for us. 
23 THE JUDGE: Okay. Let's use that as 
24 #53. 
25 MR. JACKSON: Although attorney fees isn't 
Page 2031 
1 THE JUDGE: I'll tell you what, let's 
2 keep going unless you've got one right there. 
3 (Inaudible discussion among attorneys) 
4 THE CLERK: (Short inaudible, no mic). 
5 THE JUDGE: Okay. 
6 MR. BISHOP: What, are you still here? 
7 THE JUDGE: We're making progress 
8 without you. 
9 MR. BISHOP: Should I go back out 
10 there? 
11 THE JUDGE: Go back out in the lobby. 
12 MR. BISHOP: I've got to stand so that I 
13 can open the door when it gets here. 
14 THE JUDGE: Oh, okay. 
15 MR. BISHOP: It's locked. 
16 MR. JACKSON: Answer to counterclaim. We 
17 have noncompliance with plans, specifications, 
18 building code, unjust enrichment offset, 
19 expungement of liens and punitive damages. 
20 ATTY. KURTH: What does the first one 
21 say? 
22 MR. JACKSON: The first one? 
23 ATTY. KURTH: If I named it specifically. 
24 MR. JACKSON: Common allegation. 
25 ATTY. KURTH: Wrongful lien, first cause 
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1 really an issue in this case, Your Honor. 
2 THE JUDGE: Well, that's true. The 
3 Court awards it. 
4 MR. JACKSON: Yes. 
5 THE JUDGE: Yes. 
6 MR. JACKSON: It's got to come up. 
7 ATTY. KURTH: So the Court would just 
8 determine it— 
9 THE JUDGE: Yes. 
10 MR. JACKSON: Yes. 
11 ATTY. KURTH: -- If, on the basis of the 
12 mechanics lien? 
13 THE JUDGE: Uh-huh (affirmative). I'd 
14 have a hearing and detennine-
15 MR. JACKSON: Yes. You'd just have 
16 (short inaudible, two speakers). 
17 THE JUDGE: Yes, that's right. So I 
18 won't give that one because that's for the Court to 
19 decide. 
20 MR. JACKSON: Yes, let's leave it to the 
21 Court. 
22 THE JUDGE: Yes. Okay. Now we go to 
23 defendant's other instructions. And we let me 
24 find those. Just a second. Oh, oh. Oh, here 
25 they are maybe. Compensatory damages. Let me 
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1 see if I can find these. 
2 ATTY. KURTH: Are these somewhere in that 
3 stack? 
4 THE JUDGE: Oh, here they. I found 
5 yours. Compensatory damages. J-42. 
6 ATTY. KURTH: Well, we already have an 
7 instruction on that and permanent injury but— 
8 MR. JACKSON: No. If we use their 
9 compensatory damages claim, Your Honor, I don't 
10 need mine. 
11 THE JUDGE: Okay. Measure of damages, 
12 permanent injury. 
13 MR. JACKSON: We've got it. 
14 THE JUDGE: Okay. Construction 
115 trades. Have we covered that or not? 
16 MR. JACKSON: We haven't and I think it 
17 should be given. 
18 ATTY. KURTH: I object to it. I can't 
19 find it but I think I remember reading that one. 
20 MR. JACKSON: It says any person engaged 
21 in the construction trade shall become licensed in 
22 the State of Utah before engaging in construction 
23 unless specifically exempted from licensure. 
24 THE JUDGE: Is that an issue here? 
125 ATTY. KURTH: That doesn't seem like it's 
Page 2036 
1 MR. JACKSON: It really doesn't cut 
2 either way. It's for the jury to decide-
3 THE JUDGE: It doesn't. 
4 MR. JACKSON: - who was rating as. 
5 THE JUDGE: 1 think it may add more to 
6 the confusion though since I've had you talk about 
7 a supervisor rather than the other so I'm not going 
8 to give that one for that reason. 
9 MR. JACKSON: Okay. 
10 THE JUDGE: Satisfaction of owner. 
11 MR. JACKSON: That instruction is based 
12 on the old, the old, what's the name of the case, 
13 it's a textbook case and it's a Utah case and it's 
J14 in most law school textbooks. It 's, I can't think 
15 of the name of it right now. But that you don't 
16 have to build to the satisfaction of the owner, 
17 just to the standard of, you know, reasonable 
|18 standard. 
19 ATTY. KURTH: I think the jury can 
20 already determine that. We're claiming a breach 
21 of contract issue here. Not just a satisfaction 
22 of the owner. 
23 THE JUDGE: All right. I'm not going 
24 to give that one but that doesn't preclude you from 
25 saying your theory of the case is he did what he 
Page 2035 
1 an issue. 
2 THE JUDGE: Who, who are we claiming 
3 didn't (iave a license that should have? 
4 MR. JACKSON: The property owner. 
5 THE JUDGE: Well but he's, he can do 
6 that as the property owner, can't he? 
7 ATTY. KURTH: Yes. He's exempt from 
8 licensure. 
9 THE JUDGE: Yes, I 'm not going to give 
10 that one. 
11 MR. JACKSON: Okay. 
12 THE JUDGE: General contractor. 
13 ATTY. KURTH: That's one's been 
14 vehemently argued already in court as far as what 
15 it says. 
16 THE JUDGE: General building contractor 
17 is one qualified by education- Do we need that 
18 one? 
19 MR. JACKSON: I think we do. I think 
20 we've talked about it enough that we need to have 
21 an instruction on it. 
22 ATTY. KURTH: Well, bishop argued. 
23 concerning the original contractor and the 
24 mechanics lien statute since this originated as a 
25 mechanic's lien case. 
j Page 2037 
I 1 was supposed to and— 
I 2 ATTY. KURTH: And that he wasn't 
3 satisfied. 
4 THE JUDGE: Plaintiffs comparative 
5 negligence. 
6 ATTY. KURTH: Well, we gave a comparative 
7 negligence instruction already that should cut~ 
8 3.7 should have been a comparative negligence 
9 instruction. 
10 THE JUDGE: Okay. Any comparative 
11 negligence should be a M U J I I think. If we've 
12 missed something take a look at it over the night 
13 and I'll readdress it. If there's a MUJI. 
14 ATTY. KURTH: We gave the, we gave MUJI 
15 compaiative negligence instruction at 3.7. 
16 THE JUDGE: Okay. Then I'm going to 
17 stay with it. 
18 Contracting parties. Okay. That one, 
19 that sounds fair to me. This is an unusual part 
20 of this unless we've covered it before. 
21 MR. JACKSON: We haven't. 
22 THE JUDGE: This says parties have 
23 stipulated that it 's a contract but is it between 
24 Lonetree or Wiarda, you decide kind of thing. 
25 Right? 
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1 MR. JACKSON: Right. 
2 ATTY. KURTH: Well, I think I read that 
3 one and it makes it sound like it can't be both of 
4 them, it has to be one or the other. And I 
5 disagree with that if that's what it says. I can't 
6 find it. 
7 THE JUDGE: Okay. 
8 MR. JACKSON: It says the parties have 
9 stipulated that there existed a contract for the 
10 construction of the plaintiffs log home. 
11 However, you must determine from the evidence 
12 presented whether the contract was with Lonetree 
13 Services, Inc., a Utah corporation doing business 
14 as Lonetree Log Homes. I guess you can put an 
15 and/or. 
16 THE JUDGE: All right. Let's do that. 
17 ATTY. KURTH: Yes. And/or would be fine. 
18 MR. JACKSON: And/or with Dan Wiarda 
19 individually. 
20 THE JUDGE: Okay. That becomes #54. 
21 ATTY. KURTH: What w a s -
22 THE JUDGE: #53 was-- No, no. That's 
23 #53. 
24 ATTY. KURTH: #53, okay. 
125 THE JUDGE: #53. Thank you. #53 we 
Page 2040 
1 payment. 
2 ATTY. KURTH: We've got it. I'm sure 
3 it's probably (short inaudible). It's your 
4 counterclaim so. That 's besides the lien or is 
5 the lien part of it? 
6 MR. JACKSON: Well there's, the lien is 
7 just to enforce the contract. This is the 
8 breach. I still have to prove breach of 
9 contract. 
10 ATTY. KURTH: Let me let him look at this 
11 since he's got a fresh set of eyes. That's 
12 agreeable. Yes. 
113 THE JUDGE: All right. That's #54 and 
14 we're done with the instructions. Do we have 
i5 verdict forms? 
16 ATTY. KURTH: Well, Your Honor was there 
17 any question as to the, 1 don't have the building 
18 code instruction prepared but I pulled out the 
19 difterent parts of it last night. Something came 
20 up yesterday and I wasn't, I was doing something 
21 else and Mr. Bishop and Mr. Jackson were arguing 
22 that we might need an instruction on the building 
23 official's discretion. I read part of it into the 
24 record today when I was questioning Mr. Coon but~ 
p5 THE JUDGE: I don't know. I don't have 
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1 didn't end up using. That was with the attorney 
2 fees. So that's #53. 
3 Corporate liability limitation. 
4 MR. JACKSON: It's out of the statute, 
5 Your Honor. 
6 ATTY. KURTH: I haven't found it yet so 
7 I 'm-
8 THE JUDGE: Okay. 
9 MR. JACKSON: Says a corporation that is 
10 lawful and in good standing with the secretary of 
11 the State of Utah can limit liability of corporate 
12 acts to the corporation and those acting within the 
13 scope of corporate authority shall not be 
14 individually liable for the corporation, 
15 corporation activities and enterprises. 
16 ATTY. KURTH: Okay. That instruction 
17 would just deal between Mr. Wiarda and his 
18 corporation as to whether or not the corporation 
19 would indemnify him or something to that effect. 
20 THE JUDGE: I think we've got that 
21 covered with MUJI so I reject that one. 
22 Counterclaim breach of contract. 
23 MR. JACKSON: We need that. We don11 
24 have an instruction on, an elements instructions 
25 for breach of contract on my counterclaim for 
Page 2041 I 
1 any written proposal before me. I guess I'll give 
2 you time to submit one b y -
3 ATTY. KURTH: If I could submit them in 
4 the morning on that. 
5 THE JUDGE: All right. We'll limit it 
6 just to that one issue on this. Was there 
7 something else you wanted to— 
8 MR. BISHOP: Yes. 
9 THE JUDGE: I cut you off earlier. 
10 Before I let you talk, do we have verdict forms, 
11 proposed verdict forms? 
12 MR. BISHOP: We have some. Let's show 
13 them. We have just a set, a rough set. 
14 THE JUDGE: Let's take a look, let's take 
15 a look at those before we explore your exotic 
16 additional ones, Mr. Bishop. 
17 ATTY. KURTH: I need to make a copy. 
18 These are just the general verdict forms here. 
19 THE JUDGE: Oh, okay. Let me give 
20 you— 
21 MR. JACKSON: Here's our completed set. 
22 ATTY. KURTH: Okay. Thank you. 
23 MR. JACKSON: Your Honor, he's proposed 
24 this basically a general verdict form for the 
25 amount of damages. I think that where there's 
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i claims of having preponderance of the evidence rule 
2 which is— 
3 THE JUDGE: Okay. Let me, let me be fair 
4 to both sides. The more I've thought about it 
5 over the night, and I've thought about it a lot, 
6 there's the mechanic, I'm not sure the record 
7 picked this up, there's the issue of mechanic's 
8 lien. And I think we need it broken out on that 
9 because yes, it's the Court's determination on, on 
10 attorney's fees or not. But I need to know what 
11 the ruling on that one cause of action is for the 
12 plaintiffs' claiming wrongful lien and for the 
13 counterclaim. I need to know specifically that 
14 part broken out. 
15 Secondly, there's a different standard of 
j 16 proof on the fraud versus the others. And so 
17 (here's another reason to break it out. 
18 Otherwise, they might forget that and they might 
119 use the wrong standard and it, it combines two 
20 standards of proof into one general verdict form. 
|21 I think I'm creating reversible error ip I don't 
22 break it out. 
23 MR. JACKSON: Yes. That's what, that's 
24 what the change was that I sent back, Your Honor. 
25 THE JUDGE: Okay. So you can try and 
Page 2125 
t And then it addresses in this section a claim for 
2 punitive damages if the conduct warranted punitive 
I 3 damages both individually to Wiarda and against 
' 4 Lonetree. 
! 5 And then the third section is just simply 
6 back to a preponderance of the evidence involving 
j 7 the counterclaim of Wiarda for breach of contract 
8 back against the Kurths and if so the amount of 
9 damages. 
10 It's pretty general but at the same time 
11 it does address I think all of those separate 
12 issues. At least the issues that I've had in 
13 having a general verdict. 
14 THE JUDGE: Okay. 
15 MR. BISHOP: Well, let's get a look at 
16- it. 
17 THE JUDGE: Okay. 
18 MR. JACKSON: Yes. It should be here any 
19 time. 
20 THE JUDGE: All right. I'm going to 
21 want and require a special verdict form breaking it 
22 out at least into the three categories, the 
23 following three categories. I'm not approving any 
24 specific wording yet and maybe we can have 
25 Mr. Leigh work on this. 
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1 talk me out of it but as I see it and as I thought 
2 about it last night that's the way I'm leaning 
3 right now. So go ahead and then I'll let them 
4 respond. 
5 MR. JACKSON: Well, it basically sets out 
6 breach of contract, breach of warranty, breach of 
7 implied covenant of good faith and fair dealing. 
8 It sets those out in an interrogatory answering yes 
9 or no as to whether Dan Wiarda is liable and then 
10 whether Lonetree is liable and if so what are, what 
11 are the damages. And then it goes to a separate 
12 one involving the wrongful lien. Again Dan Wiarda 
13 individually, Lonetree individually, if so 
14 damages. And then it goes to the claim for 
15 negligence. And in the negligence one there it's 
16 more detailed. It involves the percentage of 
17 liability for the comparative negligence purposes 
18 and if so then designating the amount of damages. 
19 And then the second section goes and has 
20 the introductory language that basically says 
21 please find, if you find by clear and convincing 
22 evidence address the following ones. And then 
23 it's as to the plaintiffs' claim for fraud and 
24 misrepresentation it designates that both 
25 individually as to Mr. Wiarda and to Lonetree. 
Page 2126 
1 MR. BISHOP: He's not available today. 
2 THE JUDGE: Not available? Okay. The 
3 lien needs to b e - Seems like we at least need 
4 three categories. Number one, the lien so we know 
5 if they go one way or the other on that so I can 
6 know what to do with attorney's fees. And then 
7 you can lump together if you want to or break out 
8 as subsections those causes of action and issues 
9 with the preponderance of the evidence causes of 
10 action. 
11 MR. BISHOP: My view is, Your Honor, that 
12 if we're going to break out any they all have to be 
13 broken o u t -
14 THE JUDGE: Okay. 
15 MR. BISHOP: - and deal with them 
16 separately. 
17 THE JUDGE: Okay. Do you have any 
18 problem with that? 
19 MR. JACKSON: Not really. 
20 THE JUDGE: All right. 
21 MR. JACKSON: It's just a little longer. 
22 MR. BISHOP: Yes, it is. 
23 THE JUDGE: Okay. All right. Let's 
24 go see the property I guess. 
25 (TAPE TURNED OFF) 
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i injury. If the damages have been repaired or are 
2 capable of repair so as to restore the property to 
3 the fair market value as existed immediately before 
4 the accident at a cost less than such difference in 
5 value then the measure of damage is the cost of 
6 such repair rather than the difference in value. 
7 If repairs have been made but the property 
8 damage cannot be completely repaired the measure of 
9 damages is the difference in the fair market value 
10 of the property immediately before the accident and 
111 its fair market after the repairs have been made 
12 plus the reasonable cost of making the repairs. 
13 44. Damages for destroyed property. 
14 If the plaintiffs property was destroyed 
15 you must reasonably compensate the plaintiff for 
16 tne loss. That amount is the fair market value of 
! 17 such property at the time of its loss or 
18 destruction. 
19 45. Damages for loss of use of 
20 property. 
21 If you find that the plaintiff was 
22 deprived ol the use of plaintiffs property for a 
23 time until the plaintiff could either repair the 
24 property or security, or security replacement? 
25 That should be secure, shouldn't it? 
Page 2149 
1 is established by clear and convincing evidence 
2 that the acts or omissions of the defendant were a 
3 result of willful and malicious conduct or conduct 
4 that manifested a knowing and reckless indifference 
5 toward and a disregard of the rights of others. 
6 If you find that punitive damages are 
7 proper in this case you may award such sum as in 
8 your judgment would be reasonable and proper as a 
9 punishment to the defendant for such wrongs and as 
10 a wholesome warnings to others not to offend in a 
11 like manner. If such punitive damages are given 
12 you should award them with caution and you should 
13 keep in mind that they are only for the purpose 
14 just mentioned and not the measure of actual 
15 damages. 
116 49. Damage instructions, caution. 
17 The fact that I have instructed you 
18 concerning damages is not to be taken as an 
19 indication that I either believe or do not believe 
20 that plaintiff is entitled to recover such 
21 damages. The instructions in reference to damages 
22 are given as a guide in case you find from the 
23 preponderance of the evidence that the plaintiffs 
24 are entitled to recover. However, if you 
25 determine that there should be no recovery then you 
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1 Then the plaintiff is entitled to recover 
2 a sum sufficient to reasonably compensate for the 
3 use of the property for such time as was reasonably 
4 required to obtain repair or replacement of the 
5 property. The sum is ordinarily the reasonable 
6 rental value of the property for the period of time 
7 mentioned. 
8 46. Damages to real property, permanent 
9 injury. 
10 The measure of damages for permanent 
11 injury to land is the difference in the market 
12 value of the land immediately before and after the 
13 injury. This is called diminution in value. 
14 47. Fair market value defined. 
15 The fair market value of property is 
16 defined as the price at which a fully informed 
17 willing owner would have voluntarily sold and a 
18 fully informed willing buyer would have voluntarily 
19 bought the property in question. 
20 48. Punitive damages. 
21 In addition to the actual damages the 
22 plaintiff alleges to have sustained the plaintiff 
23 also seeks to recover punitive damages against" the 
24 defendants. Punitive damages may be awarded only 
25 if compensatory or general damages are awarded and 
Page 2150 
1 will entirely disregard the instruction, 
2 instructions given you upon the matter of damages. 
3 50. Personal liability. 
4 If you determine that Dan Wiarda entered 
5 into the contract individually and not solely as 
6 president of Lonetree Services, Incorporated then 
7 Dan Wiarda may be found personally responsible for 
8 any damages to the Kurths arising from either the 
9 breach of contract, breach of implied covenant of 
10 good faith and, deed fair dealing? 
11 MR. JACKSON: Fair dealing, Your Honor. 
12 THE JUDGE: All right. And fair 
13 dealing, negligence, negligence per se, fraud or 
14 misrepresentation and punitive damages. 
15 5 1 . Guarantee. 
16 If you determine that Dan Wiarda signed 
17 the contract personally his signature can be 
18 construed as a personal guarantee cohceraing the 
19 performance of Lonetree Services, Incorporated's 
20 obligations pursuant to the contract. 
21 52. Wrongful lien. 
22 To establish that the defendants 
23 wrongfully liened the plaintiff in this matter you 
24 must find that; 
25 1. The defendants filed a claim of lien 
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1 need the three-fourths. 
2 ATTY. KURTH: 2.27 is about special 
3 interrogatories and that talks about it too. 
4 THE JUDGE: Does it? Well, that's what 
5 we're going to have, isn't it? 
I 6 ATTY. KURTH: Yes. It's your duty to -
7 THE JUDGE: Maybe that's why. Yes. 
8 ATTY. KURTH: 2.27 then. 
9 THE JUDGE: Come to think of it, that's 
10 probably where I've seen it in the other verdicts 
11 I' ve had. Yes, it's within 2.27 which is within 
12 die verdict form. And it tells them sign it and 
13 bring it back. So let's, let's plug it into our-
14 ATTY. KURTH: Just use that bottom half 
15 will probably work, huh? This is a civil action, 
16 six members may find the true verdict. 
| IV THE JUDGE: Yes, well yes. Yes. What 
118 have we ended up with for rough drafts on the 
19 special verdict? 
|20 MR. JACKSON: It's right here, Your 
21 Honor. 
22 THE JUDGE: Have we got two sets or 
23 one? I couldn't remember how we ended up. I 
24 mean, did the plaintiffs prepare one or did they-
|25 ATTY. KURTH: No, they didn't. 
r Page 2157 
1 MR. BISHOP: You should have eight just 
2 in case but it only takes six to reach the verdict. 
3 THE JUDGE: Yes. 
4 MR. JACKSON: Okay. We can change that 
5 to eight. 
6 THE JUDGE: Okay. So I'll make a note 
7 there. 
8 MR. JACKSON: I can just have her do 
9 that. 
10 THE JUDGE: Okay. Yes. I figure 
111 during the lunch or - Let's see. 
12 MR. BISHOP: There better be something 
13 telling them that those numbers are for their 
14 signature. 
15 MR. JACKSON: Okay. We can put that in 
16 too. 
17 THE JUDGE: Okay. All right. So then 
18 we're to, okay. A is breach of duty of good faith, 
19 fair dealing— Or excuse me. Breach of contract, 
20 breach of contract, good faith and fair dealing and 
21 breach of warranty. 
22 MR. BISHOP: Those are all summed up in 
23 one anyway— 
24 THE JUDGE: Okay. 
25 MR. BISHOP: - as far as I see the 
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1 MR. BISHOP: We were going to wait and 
2 see what Mr. Jackson came up with. 
3 THE JUDGE: Okay. Let's take a minute 
4 and read through here. I 
5 ATTY. KURTH: I think the first two pages j 
6 are all right. 
7 THE JUDGE: And so you're having them 
8 sign after paragraph four as to Mr. Jackson? 
9 (sic?) 
10 ATTY. KURTH: Yes. Do they need to -
11 THE JUDGE: As to the first four. Is 
12 that- This is similar to the ways I've seen it 
13 done before. Not that that makes it right or 
14 wrong but— Do you want to— 
15 Now why have you broken it out there? 
16 Because that's the foreman's (inaudible word, two 
17 speakers). 
18 ATTY. KURTH: You really only need the 
19 foreperson to sign each one. Right? Or-
20 MR. BISHOP: No. We want to know who the 
21 six people are that (short inaudible, two 
22 speakers). 
23 MR. JACKSON: Yes. 
24 THE JUDGE: Yes. But should we have 
25 eight just in case there's eight? 
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1 case. 
2 THE JUDGE: Okay. B is wrongful lien. 
3 You should know if yes, the damages is Lonetree— 
4 Okay. I'm sorry. I wasn't, I didn't understand. 
5 You're breaking it out 1 and 2 Wiarda, 3 and 4— 
6 MR. BISHOP: Right. 
7 MR. JACKSON: Right. 
8 THE JUDGE: -Lonetree. 
9 MR. JACKSON: That continues throughout 
10 the rest of it. 
11 THE JUDGE: Okay. I'm sorry. I'm with 
12 you now. So on B we've got 1 and 2 Wiarda, 3 and 
13 4 Lonetree. Okay. 
14 MR. BISHOP: Right. 
15 THE JUDGE: So we need to add lines there 
16 same-
17 MR. JACKSON: Same thing. 
18 THE JUDGE: - same thing. Okay. 
19 MR. JACKSON: Yes. We'll fix that. 
20 THE JUDGE: Okay. Do we have burden of 
21 proof in here? Did you say that? 
22 MR. JACKSON: Yes. It's in the 
23 introductory language. 
24 THE JUDGE: Okay. Okay. 
25 MR. JACKSON: Burden of proof by a ! 
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1 breach? The answer is no. And so there are no 
2 damages listed on #2. 
3 #3. Is the defendant Lonetree Services, 
4 Incorporated, a Utah corporation doing business of 
5 Lonetree Log Homes liable for a bre: jh? Answer, 
6 yes. 
7 #4. If you answered yes to question #3 
8 state the amount of damages that you believe has 
S been shown by a preponderance of the evidence to 
10 compensate the plaintiffs for actual damages. 
11 Answer, blank. And everyone has signed. 
12 There's not a dollar amount indicated 
13 there but there is later in this. Is that because 
14 you felt there should be no damages here but there 
15 should be later? Why was this— 
16 Okay. Mr. Stucki, you're shaking your 
17 head yes. Is that why this one was left blank? 
18 FEMALE SPEAKER: May we see it? 
19 THE JUDGE: Yes. 
20 FEMALE SPEAKER: We do feel that it was 
21 stated later. 
22 THE JUDGE: Okay. Let me-- Let's do 
23 this. I'll read it, then I'm going to run copies 
24 for counsel before I have you excused so if there's 
25 any questions that need to be addressed to the jury 
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1 we can do that before you're released. And 
2 everyone has signed it. 
3 B. Regarding plaintiffs' claim tor 
4 wrongful lien. 
5 #1. Is the defendant, Daniel R. Wiarda, 
6 liable for filing a wrongful lien? Answer, no. 
7 And so #2 has no damages. 
8 #3. Is the defendant Lonetree Services, 
9 Inc., a Utah Corporation doing business as Lonetree 
10 Log Homes liable for filing a wrongful lien. 
11 No. And then so there's no damages on #4. And 
12 then all four of you have signed. 
13 And then C. In the alternative regarding 
14 plaintiffs' claims for negligence and/or negligence 
15 perse. 
16 #1. Was the defendant, Daniel R. Wiarda, 
17 negligent as alleged by the plaintiffs? Answer, 
18 no. 
19 #2. Was that defendant's negligence a 
20 proximate cause of the damages alleged by the 
21 plaintiffs? Answer, no. 
22 #3. Was the defendant, Lonetree Services 
23 Incorporated, a Utah corporation doing business as 
24 Lonetree Log Homes, negligent as alleged by 
25 plaintiffs? Answer, yes. 
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1 #4. Was that defendant's negligence a 
2 proximate cause of damage alleged by the 
3 plaintiffs? Answer, yes. 
4 #5. Were the plaintiffs, Robert Kurth 
5 and Laura Kurth, Individually and as trustees of 
6 the Kurth Revocable Trust negligent as alleged by 
7 the defendants? Answer, no. 
8 #6. Was the plaintiffs' negligence a 
9 proximate cause of the damages alleged by 
10 plaintiffs? Answer, no. 
11 #7. If you answered any of the questions 
12 C-l through C-6 yes, then answer the following 
13 question: 
14 Assuming all of the negligence that 
15 proximately caused the plaintiffs' damages to total 
16 100%, what percentage of that negligence is 
17 attributable to: 
18 A. Plaintiff Robert Kurth. Zero. 
19 B. Plaintiff Laura Kurth. Zero. 
20 C. Defendant Daniel R. Wiarda. Zero. 
21 D. Defendant Lonetree Services, Inc., a 
22 Utah corporation, dba Lonetree Log Homes. Answer, 
23 100%. 
24 #8. If you find that there was negligence 
25 by one or more of the parties above state the 
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1 amount of damages, if any, sustained by the 
2 plaintiffs as a proximate result of the injuries 
3 complained of. If you find that there was no 
4 negligence of, that the plaintiff's- That should 
5 be an or. Or that the plaintiffs' combined 
6 negligence is 50% or more of the total negligence 
7 you determine do not answer this question. 
8 That doesn't apply anyway so. 
9 So damages and they have filled in here 
10 $545,000 and all eight have signed. 
11 #2. Please answer the following-Okay. 
12 A. Regarding plaintiffs' claim for fraud 
13 and/or misrepresentation. And the jury, or the 
14 foreperson has circled, or misrepresentation. 
15 #1. Is the defendant, Daniel R. Wiarda, 
16 liable as alleged by the plaintiffs. Answer, no. 
17 #2. Isn't filled in because of answer #1. 
18 Answer #3. Is the defendant, Lonetree 
19 Services, Inc., a Utah corporation doing business 
20 as Lonetree Log Homes, liable as alleged by the 
21 plaintiffs? Answer, yes. 
22 #4. If your answer to the question above 
23 is yes state the amount of damages that you believe 
24 has been established from the evidence to 
25 compensate the plaintiffs. Answer. $120,000. 
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